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QUESTIONS PRESENTED 


1. Whether the Board of Zoning Adjustment for the Dis¬ 
trict of Columbia exceeded its statutory authority in 
granting a special exception to the zoning regulations to 
permit appellants’ lessors to establish a temporary park¬ 
ing lot in square 692, at New Jersey Avenue and D Street, 


S.E. 

2. Whether the Board of Zoning Adjustment for the Dis¬ 
trict of Columbia had substantial evidence before it to 
support its order granting a special exception to the Zoning 
regulations to permit establishment of a temporary park¬ 
ing lot in square 692, at New Jersey Avenue and D Street, 


S.E. 

3. Whether the decision of the Board of Zoning Adjust¬ 
ment in this matter is arbitrary and capricious. 


4. Whether the court below erred in basing its judgment 
on evidence de hors the record made before the Board of 
Zoning Adjustment. 
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IN THE 


United States Court of Appeals 

For The District of Columbia Circuit 


No. 12088 


SAMUEL M. SELDEN, et aL, Appellants 

vs. 

CAPITOL HILL SOUTHEAST CITIZENS ASSOCIA¬ 
TION, a corporation, et al., Appellees 


Appeal From The United States District Court 
For The District of Columbia 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia vacating an 
order of the Board of Zoning Adjustment for the District 
of Columbia and permanently enjoining appellants and 
their lessors from establishing a parking lot in Square 
692, at New Jersey Avenue and D Streets, S.E. This Court 
has jurisdiction pursuant to 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 

The Real Estate and Improvement Company of Balti¬ 
more City and the Washington Terminal Company own 
32,000 square feet of vacant land at New Jersey Avenue 
and D Street, S.E., said land known as lots 800, 801, 809, 
811, 814, and 818 in square 692. (Consol. J.A. 33, 45). This 
land was purchased in 1905 so that a railroad tunnel lead¬ 
ing into Union Station could pass through the subsurface. 
(Consol. J.A. 3). The existence of the tunnel has pre¬ 
vented the use of the surface of the land for a building, so 
that about the only economic use that can be made of it is 
a parking lot. It has lain vacant and idle for nearly a 
half-century, although located immediately across the street 
from the House Office Building and behind the Congres¬ 
sional Hotel. (Consol. J.A. 3). A Committee of Con¬ 
gress, after determining that a serious parking shortage 
existed on the Hill, authorized the House Sergeant at Arms 
to lease said lot from the owners for parking purposes. 
Later it was determined that the operation of a parking 
lot would be too expensive for Congress, and the lease was 
assigned to appellants herein, with 50 parking spaces re¬ 
served to Congress. (Consol. J.A. 7, 54). Preliminary to 
leasing the vacant land, the owners appealed to the Board 
of Zoning Adjustment of the District of Columbia for per¬ 
mission to establish a temporary automobile parking lot 
for a period of two years at said location. (Consol. J.A. 
34). On October 1, 1953, after several public hearings 
and a personal inspection, the Board of Zoning Adjustment 
entered an order granting permission to use the land as a 
parking lot, on condition that specified improvements were 
undertaken to protect surrounding residential property. 
(Consol. J.A. 51). Appellees herein then filed a com¬ 
plaint in the court below seeking an injunction against ap¬ 
pellants and an order vacating the Board’s order, both of 
which were granted on December 8, 1953. The court be¬ 
low stated in its opinion: “On the whole record the Court 
concludes there is no substantial evidence to support and 
warrant the Board’s findings” and states “The finding of 
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the Board is set aside on the ground stated and on the fur¬ 
ther ground that it is arbitrary and capricious”. (Consol. 
J.A. 126-129). 

SUMMARY OF ARGUMENT 

The Board of Zoning Adjustment for the District of 
Columbia is an administrative agency of the Government 
of the District of Columbia, established by Act of Congress 
and given authority by the Congress to “make special ex¬ 
ceptions to the provisions of the zoning regulations” in 
appropriate cases. Pursuant to this authority, the Board 
received appellants’ lessors’ appeal for a special exception, 
held a series of hearings thereupon, and made findings of 
fact, after hearing and considering evidence on the whole 
record, and granted the appeal. This Board is made up of 
experts in the zoning field, and its decision was based on 
substantial evidence. The court below has no authority 
to vacate the Board’s order under such circumstances, nor 
can it substitute its judgment for that of the Board. More¬ 
over, the court below committed error in basing its judg¬ 
ment on evidence not in the record before the Board. 

ARGUMENT 

I. 

The Board of Zoning Adjustment Had Statutory Authority to 
Grant Appellants' Lessors Permission To Establish a 
Temporary Parking Lot in Square 682. 

Title 5-420 D.C. Code (1951) creates a Board of Zon ing 
Adjustment for the District of Columbia composed of five 
members appointed by the Commissioners of the District 
of Columbia. The statute creating the Board of Zoning 
Adjustment and prescribing its jurisdiction and functions 
is based substantially upon the Standard State Zoning En¬ 
abling Act prepared by the United States Department of 
Commerce, which has been adopted practically verbatim in 
about two-thirds of the states. H.R. 2418 , 75th Cong., 3rd 
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Sess.; S.R. 1962, 75th Cong., 3rd Sess. The Board is au¬ 
thorized by the statute: 

“(2) To hear and decide, in accordance with the pro¬ 
visions of the regulations adopted by the Zoning Com¬ 
mission, requests for special exceptions or map in¬ 
terpretations or for decisions upon other special ques¬ 
tions upon which such board is required or authorized 
by the regulations to pass.” 

“(3) Where, by reason of * * * extraordinary or ex¬ 
ceptional situation or condition of a specific piece of 
property, the strict application of any regulation 
adopted under sections 5-413 to 5-428 would result in 
peculiar and exceptional practical difficulties to or ex¬ 
ceptional and undue hardship upon the owner of 
such property, to authorize, upon an appeal re¬ 
lating to such property, a variance from such strict 
application * * V’ 

The Zoning Commission, pursuant to Title 5-413 D.C. 
Code (1951), has made certain zoning regulations. Section 
XXIII, Part 2 of the Zoning Regulations of the District of 
Columbia provides: 

“Upon appeals the Board of Zoning Adjustment is 
hereby empowered to grant requests for the following 
special exceptions, when, in the judgment of the Board, 
such exceptions shall be in harmony with the general 
purpose and intent of the zoning regulations * * *: 

“(4) Permit, in a residential district, except as here¬ 
inafter provided, the use of an unimproved lot for the 
temporary parking of motor vehicles, subject to such 
restrictions and safeguards as may, in the opinion of 
the Board , be necessary to protect the residential prop¬ 
erty in the vicinity, when such use is found to be rea¬ 
sonably necessary or convenient to the neighborhood, 
and not to interfere unreasonably with the most ap¬ 
propriate use of neighboring property under the zone 
plan.” (Emphasis supplied.) 

The action of the Board of Zoning Adjustment involved 
herein was taken pursuant to the authority contained in 
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the statute and regulation cited above. The substance of 
the statute and regulation is that the Board may grant 
“special exceptions” and “variances” when, in its judg¬ 
ment or opinion, it is reasonable to do so. 

This grant of authority is limited by standards as exact 
as “unfair competition” in the Federal Trade Commission 
Act, 15 U.S.C.A. 41, or “public convenience or necessity” 
in the Communications Act of 1934, 47 U.S.C.A. 151, or 
“upon evidence satisfactory to the Postmaster General” 
in the postal laws, 39 USCA 259 (a), all of which have been 
approved by the courts. NBC v. U.S., 319 U.S. 190; Farley 
v. Heminger, 105 F. 2d 79, cert. den. 308 U.S. 587; FTC v. 
Keppel & Bro., 291 U.S. 304. Therefore there is no doubt 
but that the Board’s action in granting a special exception 
or variance under the regulation leaving such determina¬ 
tions to the “judgment” or “opinion” of the Board is a 
valid exercise of statutory authority. The words of the 
statute and regulation carry on their face a clear purpose 
to make use of sterile, unimproved property for temporary 
automobile parking. 

The Board’s action herein is thoroughly consistent with 
that purpose. 

II. 

The Board of Zoning Adjustment Had Substantial Evidence 
Before It To Support Its Findings and Conclusions. 

The Board made findings of fact showing that a critical 
parking problem exists on the south side of Capitol Hill, 
that 134 cars could be parked on the site in dispute herein, 
that the remainder of Square 692 presently is improved 
with an eight (8) story apartment hotel, that the site is 
hounded on the north by offices of Congress, on the south¬ 
west by an entire area now zoned first commercial, and that 
the influx of visitors creates a situation which ought to he 
alleviated to the fullest extent possible. (Consol. J.A. 49). 
The Board concluded that, subject to certain safeguards 
(Consol. J.A. 51), use of the site for parking would not 
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interfere unreasonably with the use of neighboring prop¬ 
erty under the zone plan and would operate as a conven¬ 
ience to the neighborhood by an increase in curb parking 
space by reason of increased off-street space, and would be 
in the public interest (Consol. J.A. 51). 

These findings of the Board were based on the testimony 
of numerous witnesses and Government officials (Consol. 
J.A. 53-113), a personal inspection of the property by the 
Board (Consol. J.A. 49), and judicial notice of the need 
for ancillary parking facilities (Consol. J.A. 50). The 
court below erred in overruling the Board’s decision when 
supported by such unimpeached evidence. 

In Constantino v. Zoning Board of Review, 60 A. 2d 478 
(R.I. 1948), a special exception vras granted to expand a 
service station. Neighboring landowners strongly objected. 
The court affirmed the Board’s action stating: 

“* * * if there is some evidence in the record upon 
■which the board’s decision may reasonably rest it can¬ 
not be said that they abused their discretion. * * * As 
in the recent case of Crudelli v. Zoning Board of Re¬ 
view, 73 R.I. 301, 55 A. 2d 284, it was for them to say 
in the exercise of their sound discretion on all of the 
evidence, including their own view of the premises, 
whether the public interest would be served without 
injury to the neighboring property if the exception 
was granted. Since there was ample evidence in the 
record upon which they could reasonably base their 
decision granting the exception, we cannot say that it 
constituted an abuse of discretion.” 

The whole problem of special exceptions is discussed in 
“The Special Exception and The Burden of Proof”, 25 Pa. 
Bar Assoc. Quarterly 154, (Jan. 1954), where the author, 
who is solicitor for a zoning adjustment board, says: 

“It is probably wise, both from a constitutional stand¬ 
point, as well as from the standpoint of the public 
policy against the sterilization of land, to give the 
Zoning Board great latitude in the granting of special 
exceptions * * 


In the case at bar the Court may take notice of the fact 
that the parking lot site involved has lain idle for nearly 
half a century because the existence of a railroad tunnel 
beneath its surface prevents erection of an edifice on the 
land. The only economic use that can be made of the land 
is for parking purposes. (Consol. J.A. 14). 

Other Courts have followed the rule of refusal to dis¬ 
turb the decisions of a zoning board in granting special 
exceptions and variances where the board had evidence to 
support its decision. Reheis v. City of Newark, 190 A. 777 
(N.J. 1937); Harrison v. Zoning Board of Review, 59 A. 2d 
361 (R.I. 1948); cf. Heath v. Mayor and City Council of 
Baltimore, 49 A. 2d 799 (Md. 1946): (“The function of the 
board is to exercise the discretion of experts, and the Court, 
although it may not arrive at the same conclusion, will not 
disturb a decision on review where the board has complied 
with all legal requirements of notice and hearing, and the 
record shows substantial evidence to sustain the finding.”). 

Approached from another angle, where a special excep¬ 
tion was denied in In re Botz, 159 S.W. 2d 367 (Mo. 1942), 
it was held: 

“In a judicial review of the act or decision of an ad¬ 
ministrative tribunal which is charged by law with the 
performance of a particular function, the tribunal may 
not be convicted of having reached an arbitrary, capri¬ 
cious, and illegal result, if its decision was based upon 
substantial evidence * * 

It is submitted that in the case at bar the trial court ex¬ 
ceeded its authority in evaluating the evidence de novo. 
A. Decillo and Sons v. Chester Zoning Board of Appeals, 
103 N.E. 2d 44 (Ohio 1951). See also Leventhal v. Dist. of 
Col, 69 App. D.C. 229, 100 F. 2d 94. 

There is a presumption of correctness of the decision of 
the Board of Zoning Adjustment. Peterson v. Palisades 
Park, 21 A. 2d 777 (N.J. 1941); Beckman, v. Talbot, 15 N.E. 
2d 556 (N.Y. 1938); and annotation in 168 A.L.R. 123. 


In making its decision, the Board in the case at bar not 
only had before it the actual knowledge its expert mem¬ 
bers gained by personal observation, but it also had before 
it the testimony of William Russell, then Sergeant at Arms 
of the House of Representatives, Captain William J. 
Broderick of the U. S. Capitol Police, and Richard Harless, 
a former member of Congress with ten (10) years experi¬ 
ence on the Hill. (Consol. J.A. 51-113). These men were ex¬ 
perts with personal knowledge of the need for off-street 
parking on the south side of Capitol Hill to accommodate 
the visitors from across the nation, officers and employees 
of the Congress, and visitors w T ith business at the Capitol. 
These were dispassionate public officials with no self inter¬ 
est to serve. Their testimony was not contradicted, and it 
must be believed: 

“Uncontradicted testimony, not incredible in itself 
and not discredited in any way, respecting facts 
capable of contradiction, ordinarily must be accepted 
as true.” Greenfeld v. Commissioner , 165 F. 2d 318, 
319 (C.A. 4). 

Against this highly credible testimony the Board had 
nothing before it but the complaints of disgruntled resi¬ 
dential property owners in the area, a great part of which 
is zoned first commercial, and which is in substance an 
industrial area because of the governmental activity sur¬ 
rounding the Capitol and Congress. These complaining 
property owners are for the most part real estate specula¬ 
tors who buy an old home cheap, renovate it and hope 
to have an increase in value. Their testimony is highly 
self-serving and designed to promote their private interest, 
as distinguished from the public interest. It would be an 
outrage if such testimony were permitted to outweigh the 
findings and expert opinion of the Board. 
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III. 

The Decision of the Board of Zoning Adjustment Was Not 
Arbitrary and Capricious. 

The lower court’s decision that the action of the Board 
herein is arbitrary and capricious is apparently premised 
on the view that the Board’s order does not sufficiently 
protect the neighboring property. (Consol. J.A. 128). 
The Board’s order contained provisions for surfacing and 
shrub screening of the lot. (Consol. J.A. 51). Section 
XXIII of the Zoning Regulations leaves the determination 
of the question of protection to residential property in the 
exclusive province of the Board’s “opinion”. In Wright 
v. Wardman, 55 App. D.C. 318, 5 F. 2d 380, this Court has 
held that where the language of a zoning ordinance or reg¬ 
ulation is doubtful and open to different interpretations 
the construction placed upon it by the department charged 
with its execution will control. In the case at bar the 
Board imposed such protective restrictions as in its inter¬ 
pretation of Section XXIII were necessary. Its decision 
should be upheld. 

The action of the Board herein was discretionary. 
Courts do not sit in judgment upon questions of admin¬ 
istrative discretion. Campbell v. New York, 155 N.F. 628 
(N.Y.), unless there is a clear case of gross abuse. 
Schreiber v. U. S., 129 F. 2d 836; Bates <& Guild Co. v. 
Payne, 194 U. S. 106. There is no showing of gross abuse 
of discretion in the record. In the absence of such a show¬ 
ing, the Board’s order must stand. De Felice v. Zoning 
Board of Appeals, 32 A. 2d 635 (Conn. 1943). Rudolph 
v. U. S., 55 App. D.C. 362, 6 F. 2d 487. 

Appellants have shown that there is substantial evidence 
to support the Board’s decision, Spiller v. Railway Co., 
253 U.S. 117, and appellees make no claim that the pro¬ 
cedural requirements of the zoning law were not met. 
Therefore, it is difficult to see in what particular the 
Board’s action is arbitrary. The court below suggests 
that the Board has provided inadequate protection for 
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neighboring property, to which appellants answer this 
was a discretionary matter for the Board, and its decision 
was supported by ample evidence. 

In general, the courts have held that the grant of a 
variance or special exception to permit the use of premises 
in a restricted district for a parking lot cannot be called 
arbitrary, St. Patrick’s Church v. Daniels, 154 A. 343 
(Conn. 1931); Burke v. Cohen, 13 N.Y.S. 2d 984 (N.Y. 
1939), even though there is no statutory or regulatory 
authority for such action. In the case at bar the Board 
had explicit statutory and regulatory authority to grant a 
special exception for the particular purpose of providing 
off-street parking in a residential area. It is submitted 
the Board’s action under the circumstances, cannot be 
called arbitrary. 


IV. 

The Court Below Erred In Basing Its Judgment on Evidence 
De Hors The Record Made Before the Administration Board. 

The judgment of the Court below (Consol. J.A. 129) and 
the transcript of proceedings before the Court below indi¬ 
cate that it received evidence from some of the parties 
which was not a part of the record before the Board of 
Zoning Adjustment, i.e. evidence relating to an alleged 
problem concerning the safety of permitting a parking lot 
over the railroad tunnel heretofore mentioned herein 
(Consol. J.A. 18, 20). It is settled law that judicial review 
of administrative decisions is limited to questions raised 
before the agency involved. Thus in Richards v. Commis¬ 
sioner of Internal Revenue, 81 F. 2d 369, 370 (C.A. 9, 
1936), the Court said: 

“We are * * * limited to an examination of the record 
to ascertain whether or not there is any substantial 
evidence to sustain the finding.” (cases cited). 

It was reversible error for the Court below to base its 
decision on testimony which was not produced before the 
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Board of Zoning Adjustment. ColteryaJm Samtary Dairy 
v. Milk Control Commission, 1 A. 2d 775 (Pa. 1938), 122 
A.L.R. 1049. Even worse, the Court below received evidence 
on safety from one party, then refused opportunity to the 
other side to introduce evidence looking the other way 
(Consol. J.A. 16, 19, 20, 21). This was arbitrary action, 
especially when viewed in the light of the judgment below 
which seems to rest on evidence relating to the safety 
factor (Consol. J.A. 129). The Court below failed to abide 
by the rule in Mississippi Valley Barge Line Co. v. U. S., 
292 U.S. 282, stated thus: 

“The judicial function is exhausted when there is 
found to be a rational basis for the conclusion 
approved by the administrative body.” 

To the same effect see Federal Security Administrator 
v. Quaker Oats Co., 318 U.S. 218. 

It is submitted the Court below has attempted to usurp 
the administrative functions delegated by Congress to the 
Board of Zoning Adjustment and substitute its judgment 
for that of the Board. This it cannot do. Potts v. Board 
of Adjustment, 43 A. 2d 850 (N.J. 1945); Fiske v. Zoning 
Board of Review, 40 A. 2d 435 (R. I. 1944). 

CONCLUSION 

Wherefore, appellants respectfully urge the Court to 
reverse the judgment of the lower court, reinstate the 
order of the Board of Zoning Adjustment, and vacate the 
injunction against appellants. 

Roy St. Lewis 
Carl L. Shipley 
Attorneys for Appellants 
982 National Press Bldg. 
Washington 4, D.C. 
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QUESTIONS PRESENTED 

In the opinion of the appellees, the questions presented 
in this appeal are: 

1. Did the Board of Zoning Adjustment exceed the 
statutory limitations on its power when it granted the 
special exception permitting the establishment of a park¬ 
ing lot that was neither necessary nor convenient to the 
neighborhood on an improved piece of property in a resi¬ 
dential district? 

2. Did the Board of Zoning Adjustment in lending its 
support to a situation having serious legal and moral rami¬ 
fications, in condoning an offer made to the Congress of 
the United States by private parties, act illegally or arbi¬ 
trarily and capriciously? 

3. Did the Court below properly set aside the order of 
the Board of Zoning Adjustment on the ground of lack of 
substantial evidence to support that order? 

4. Did the Court below commit error in pointing out 
that the Board of Zoning Adjustment failed to consider 
the safety aspects of the proposed parking lot when the 
Board of Zoning Adjustment knew the proposed lot was 
unsafe and might “cave in”? 

5. Did the manifestly prejudiced and unfair attitude on 
the part of the Board of Zoning Adjustment toward the 
opponents of the proposed lot, including, among other 
things, the abuse of witnesses and suppression of testi¬ 
mony, render its action arbitrary and capricious? 

6 . Did the Court below, in the exercise of its power of 
review, properly set aside the action of the Board of Zon¬ 
ing Adjustment? 
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Theodore I. Coe, et al., Appellants, 

v. 

Capitol Hill Southeast Citizens Association, et al.. 

Appellees. 

No. 12091 

The Washington Terminal Co., Inc., Appellants, 

v. 

Capitol Hill Southeast Citizens Association, et al.. 

Appellees. 

BRIEF FOR APPELLEES 

Appeals From The United States District Court 
For The District of Columbia 

COUNTERSTATEMENT OF THE CASE 

This is a case involving action by the Board of Zoning 
Adjustment of the District of Columbia in granting a 







parking lot variance on improved property in a residential 
district in the District of Columbia. The United States 
District Court for the District of Columbia vacated the 
order of the Board. The proponents of the parking lot 
appealed to this honorable Court. 

The property involved in this controversy, to wit, Lots 
800, 801, 809, 811, 812, 814, 818, Square 692, is an irregular 
piece of ground running catacomer across the block. It 
starts on C Street S. E. opposite the House Office Building 
and ends on D Street and New Jersey Ave. between C and 
D Streets S. E. The entire block in which this property is 
located is zoned residential. The property to the North 
of the lots in question is the House Office Building. To 
the East is Block 733, which is residential. To the South 
is Block 694, which is residential. To the West is Block 
691, which is residential. Seven lots on the far side of 
Block 691 -which are zoned commercial are, in fact, resi¬ 
dential. The district is a residential district. 

The property in question was purchased in 1905 or 1906 
by the Baltimore and Ohio Railroad pursuant to author¬ 
ity given by Congress (App. 25-31), for the purpose of 
putting improvements thereon consisting of railroad tracks, 
masonry walls and a masonry and dirt roof that would 
provide an underground access to Union Terminal for 
trains to and from the South. A depressed structure, to 
wit, a tunnel or subway, with masonry sides and masonry 
and dirt roof, was constructed for this purpose and the 
property in question has, since the construction of the 
improvements, served as the roof of said tunnel or subway 
(App. 2-3, 24, 104). The proposed parking lot is the roof 
and sides of this tunnel and contemplates that the cars 
would he parked on the roof and sides of this tunnel. Such 
a procedure would he unsafe and the Board knew it. At 
the hearing of this case Mr. Schwab, a member of the 
Board of Zoning Adjustment and one of the appellants, 
admitted, “They might have to remodel the tunnel. The 
tunnel might cave in.” (App. 116). 
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During the month of April 1953 there was an inquiry 
by the House of Representatives of the United States into 
the parking situation on the “Hill.” A subcommittee of 
the Committee of House Administration was appointed in 
April to make a survey of the problem (App. 81). After 
doing so, the subcommittee reported that it had thoroughly 
canvassed the situation and found a situation that was 


harassing but not overwhelming (App. 157). The mem¬ 
bers of Congress (531 in number) have 2500 spaces re¬ 
served for them on the Capitol grounds (App. 94), in addi¬ 
tion to which they have a large underground parking lot 
one block square, and an open parking lot one block square, 
and other large parking lots for their use (App. 94). 
W. F. Russell, Sergeant-at-Arms of the House of Repre¬ 
sentatives was authorized to negotiate with the owners of 
the property in question in regard to a lease on the prop¬ 
erty here in question (App. 42, 43, 81, 91). An offer to 
lease the property was obtained from the Baltimore and 
Ohio Railroad for one dollar ($1.00) a year, but the Com¬ 
mittee refused to have anything to do with the proposition 
and “shied away” from it (App. 43, 113). 

After Congress refused to have anything to do with the 
lot a Mr. Harless, on behalf of a syndicate of which he was 
originally a member, proposed to Mr. Russell that if the 
subcommittee would relinquish any right they had obtained, 
it (the syndicate), if granted the right to operate a park¬ 
ing lot on the property, would provide 50 free parking 
spaces to members of Congress (App. 82). 

The method of obtaining a special exception to the zon¬ 
ing regulations in the District of Columbia is by filing an 
appeal with the Board of Zoning Adjustment. Appeals 
Nos. 3596 and 3597 (App. 81) were filed with the Board 
of Zoning Adjustment for the District of Columbia by the 
appellants herein seeking permission to establish a “tem¬ 


porary” parking lot for a period of two years on the 


property in question. 




Hearings on the above numbered appeals were held June 
10, July 15, August 13 and September 23, 1953 (App. 81, 
72, 127, 138). Appellees herein were represented at the 
first three bearings. The fourth bearing was ex parte, 
appellees herein received no notice of and were not repre¬ 
sented at the bearing of September 23, 1953. 

At the bearing of June 10, in addition to the witnesses 
appearing for the purpose of testifying in opposition, a 
petition signed by over 95 percent of the adjacent prop¬ 
erty owners in the area (120 in number) was submitted to 
the Board (App. 9, 84), along with 20 letters of protest 
signed by adjacent property owners, 6 of those letters 
being from Congressmen. 

As opposed to this, there were letters from 9 Congress¬ 
men favoring the proposed lot. Some of them were moti¬ 
vated by the fact that the offer of 50 free parking spaces 
bad been made to Congress (Letter of H. A. Patten, M.C.). 
Not one resident of the area wrote in or appeared in favor 
of the parking lot. 

At the hearing of June 10, the Board heard testimony 
of Mrs. Wagner of the Capitol Hill Southeast Citizens 
Association and testimony of several of the adjacent prop¬ 
erty owners, Mrs. Hoffman, who was rudely cut short by 
the Board, Mr. Boswell, and Mrs. Filipowicz, who was up¬ 
braided by the Board for invoking its authority and was 
asked by the Board why, instead of appealing to the Board, 
she did not move away (App. 89). These witnesses testified, 
albeit under heckling by the Board, to the energetic resto¬ 
ration being undertaken in that area in an effort to turn 
it into one of the finest residential areas in the District; 
to the tremendous increase in property values in the area 
since the start of its restoration; and to the adverse 
effect a parking lot would have upon the property in the 
area (App. 85-90). 

Mr. Boswell further testified to the fact that there was 
a parking lot already being operated at First and D 
Streets, Southwest, which he observed daily and which was 
never filled to capacity (App. 86, 88, 111). 


Appearing on behalf of the proponents of the proposed 
lot at the June 10th hearing were William Russell, then 
Sergean1>at-Arms of the House, and Richard Harless, a 
former member of the syndicate applying for the special 
exception, and one who would monetarily benefit from the 
operation of the proposed lot (App. 103), and who stated 
generally that there was a need for parking on the “Hill”. 
Neither of these men lived on the Hill, nor were these men 
heckled by the Board. 

On July 15, the Board heard the testimony of other prop¬ 
erty owners opposing the proposed lot, testimony to the 
effect that approximately $1,000,000.00 was expended for 
the purpose of restoring houses within a radius of two 
blocks of the site of the proposed lot (App. 105), testi¬ 
mony that no need for additional parking facilities exists 
in the neighborhood (App. 110, 113), and testimony that 
if such a lot were established, the efforts to restore that 
area into a beautiful residential section would be seriously 
impeded (App. 113). 

At this hearing Captain Broderick of the Capitol Police, 
appearing at the behest of the proponents of the proposed 
lot testified that the parking problem was critical “as in 
most parts of the city” (App. 96). Captain Broderick 
further stated that each Congressman had a space to park 
his car and that several hundred additional spaces were 
maintained for the “working force” (App. 97). Captain 
Broderick further testified that there are 531 Congress¬ 
men, and that there are 2500 spaces reserved for members 
of Congress on the Capitol grounds (App. 94) in addition 
to the underground garage, the parking garage north of 
the Capitol and the parking lot west of the House Office 
Building (App. 94-95). Each member of Congress has 
approximately five (5) spaces on the Capitol grounds 
alone. Mr. Harless again made the general statement that 
the problem was critical (App. 99). 

On August 13, the Board heard a motion for rehearing 
by the opponents of the proposed lot. The grounds for 


the motion were that certain testimony by Captain Brod¬ 
erick and Mr. Harless was hearsay and would prove to be 
untrue. The motion was denied. 

The hearing of September 23 was ex parte. At this hear¬ 
ing the opponents were not represented. At this ex parte 
hearing the proponents changed their position on material 
matters. Throughout the hearings the proponents were 
not in accord and contradicted themselves as to the number 
of automobiles the proposed lot would hold; the number 
ran anywhere from 70 (Mr. Russell, App. 91) to 175 (Mr. 
Harless, App. 99). However, at this hearing the number 
was definitely set at 136 by Mr. Wilkes (App. 139). Wilkes 
had previously stated the lot would hold 170 cars (App. 
125). 

At the hearing on August 13, 1953, Wilkes confirmed 
the fact that 50 free parking spaces with 24-hour a day 
service with attendants (App. 102, 139) were to be fur¬ 
nished to Congressmen (App. 140). 

The members of the Board at the ex parte hearing ex¬ 
pressed doubt as to the legality of the transaction, but Mr. 
Wilkes, counsel for appellants, refused to answer the in¬ 
quiry as to legality (App. 140) and stated that such a 
problem was not within the Board’s authority (App. 140). 

On October 1, 1953, the Board, after a three to two 
decision, entered an order granting a special exception 
to use this improved property in a residential district as 
a parking lot for a “temporary” period of two years. 

Appellees herein filed a complaint for injunctive relief 
in the United States District Court for the District of 
Columbia. The Court below on December 18,1953, entered 
judgment issuing the injunction, vacating the Board’s 
order, and referred the case back to the Board with in¬ 
structions to vacate the order. 
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STATUTES INVOLVED 

(Other than those cited in the Briefs of Appellants) 

I. “An Act to provide for a union railroad station in 
the District of Columbia, and for other purposes.’’ Fifty- 
Seventh Congress, Session II, Chapter 856, Section 6, Ap¬ 
proved February 28, 1903. 

Taxation 

“Sec. 6. That the property owned or occupied by the 
terminal company, or by the Philadelphia, Baltimore and 
Washington Railroad Company, or by the Baltimore and 
Ohio Railroad Company under authority of this Act, or 
otherwise, together with the improvements that may be 
put thereon, shall be subject to taxation in the District of 
Columbia in the same manner and to the same extent as 
other property in the District, and all tracks and sidings 
shall be taxed as real estate: Provided, That no assess¬ 
ment, valuation, or tax shall be made, laid, or levied on the 
stations, terminals, and lines of railroad located, con¬ 
structed, or maintained under the authority of this Act 
in excess of that which would or could be lawfully made, 
laid, or levied if said stations, terminals, and lines of rail¬ 
road were located, constructed, and maintained without 
the use of bridges, tunnels, viaducts, retaining walls, or 
other structures necessary or properly employed to elevate 
or to depress the same as required by this Act; it being 
the true intent and meaning hereof that the lines of rail¬ 
road and terminals hereby authorized shall be assessed and 
valued for the purpose of taxation and taxed on the same 
basis as if the same were not constructed and maintained 
by means of such bridges, tunnels, viaducts, retaining walls, 
and other structures: Provided, That such portions of the 
terminal structure or viaduct as may be constructed and 
used for storage or like commercial purpose shall be sub¬ 
ject to taxation in the same manner as other property in 
the District of Columbia.” 

II. United States Code, Title 18, Chapter 11.—Bribery 
and G-raft 

“Sec. 204. Offer to Member of Congress. 

Whoever promises, offers, or gives any money or thing 
of value, or makes or tenders any check, order, contract, 


8 


undertaking, obligation, gratuity, or security for the pay¬ 
ment of money or for the delivery or conveyance of any¬ 
thing of value, to any Member of either House of Congress, 
or Delegate to Congress, or Resident Commissioner, either 
before or after he has qualified, or to any person with his 
consent, connivance, or concurrence, with intent to influ¬ 
ence his action, vote, or decision on any question, matter, 
cause, or proceeding which may at any time be pending 
in either House of Congress, or before any committee 
thereof, or which by law may be brought before him in 
his capacity as such Member, Delegate, or Resident Com¬ 
missioner, shall be fined not more than three times the 
amount of such money or value of such thing or imprisoned 
not more than three years, or both. (June 25, 1948, ch. 
645, Sec. 1, 61 Stat. 6*92, eff. Sept. 1, 1948.)” (Emphasis 
supplied) 

“Sec. 205. Acceptance by Member of Congress. 

Whoever, being a Member of, or Delegate to, Congress, 
or a Resident Commissioner, either before or after he has 
qualified, directly or indirectly, asks, accepts, receives, or 
agrees to receive, any money or thing of value, or any 
promise, check, order, contract, undertaking, obligation, 
gratuity, or security for the payment of money or for the 
delivery or conveyance of anything of value to him or to 
any person with his consent, connivance, or concurrence, 
for his attention to, or services, or with the intent to have 
his action, vote, or decision influenced on any question, 
matter, cause, or proceeding, which may at any time be 
pending in either House of Congress or before any com¬ 
mittee thereof, or which by law may be brought before him 
in his capacity as such Member, Delegate, or Resident Com¬ 
missioner, shall be fined not more than three times the 
amount asked, accepted, or received or imprisoned not 
more than three years, or both; and shall forfeit his office 
or place, and be disqualified from holding any office of 
honor, trust, or profit under the United States. (June 25, 
1948, ch. 645, Sec. 1, 62 Stat. 692, eff. Sept. 1, 1948.)” 

III. H. Res. 414, 83d Congress, 2d Session. 

u 

9 9 9 9 

“Resolved, That the House of Representatives does 
hereby disassociate itself from participation or approval, 
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even as a gratuitous beneficiary, in the establishment of a 
commercial parking lot by private promoters on the resi¬ 
dential property hereintofore designated; that if it be the 
sense of the House of Representatives that any realty not 
owned by the Federal Government is required by the House 
of Representatives for additional parking spaces for the 
use of Members and employees of the House of Represen¬ 
tatives, that appropriate action for that purpose be insti¬ 
tuted by the House of Representatives, to the exclusion of 
private commercial interests, and that prior to final deci¬ 
sion all parties in interest be granted a reasonable oppor¬ 
tunity to present all facts pertinent to such an undertak¬ 
ing.” 

SUMMARY OF ARGUMENT 

I. The zoning regulations under which the appellants 
seek a special exception provide that the Board, in special 
cases, subject to certain standards, may permit the use of 
an unimproved lot in a residential district for the tempo¬ 
rary parking of motor vehicles. 

The property here involved is improved. The Board 
in granting the special exception permitting a parking lot 
on this improved property in a residential district violated 
the zoning regulations and exceeded its authority. 

II. The zoning regulations further require that the 
parking be for a “ temporary” period. 

The term of two years is not a temporary period. 

In granting the special exception for a period of two 
years subject to renewal, the Board violated the provisions 
of the regulations and exceeded its authority. 

III. The zoning regulations further require that the lot 
must be necessary or convenient to the neighborhood and 
must not unreasonably interfere with the neighboring 
property as zoned. This parking lot is neither necessary 
nor convenient and would do irreparable damage to the 
neighborhood, which is solidly residential. 

IV. The proponents of the parking lot made an offer of 
50 free parking spaces to Congress, with uniformed at¬ 
tendants and 24-hour service, an offer of a value of $40,000 



to $50,000 a year. This offer poses serious legal problems 
and might well bring into play Title 18, U. S. Code, Chap¬ 
ter 11, Section 204, dealing with bribery and graft. When 
the Board condoned this immoral or illegal conduct and 
granted the exception under that extraordinary promise, 
the Board acted illegally or arbitrarily and capriciously. 

V. An administrative order must be based upon sub¬ 
stantial evidence. The Board acted upon a mere scintilla 
of evidence, consisting of self-serving, self-contradictory 
and misleading testimony. Lacking substantial evidence 
to support its order, the Board’s action was arbitrary and 
capricious. 

VI. The proponents of the parking lot and the Board 
itself were aware of the fact that to place the parking lot 
on the roof of the tunnel would be dangerous and consti¬ 
tute a hazard and that the weight on the tunnel, among 
other things, might cause a “cave in.” The failure to 
consider the safety aspects was gross error, arbitrary and 
capricious, and a gross abuse of authority. 

VII. A requisite to a valid administrative order is a 
full, fair and impartial hearing. The Board upbraided, 
heckled, abused, and rudely treated the residents of the 
area appearing in opposition to the proposed lot. It failed 
to give the opponents a fair and impartial hearing. 

VIII. The Court below, on the basis of all of the above, 
properly set aside the Board’s action. 

ARGUMENT 

I. The Board violated the zoning regulations when it granted 
the special exception on an improved lot in a residential 
district when the regulations require that the lot be un¬ 
improved. 

The zoning regulations provide that the Board of Zon¬ 
ing Adjustment shall have the power to grant special 
exceptions. 
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The Board of Zoning Adjustment shall have the power 
to: 

“4. Permit, in a residential district, except as here¬ 
inafter provided, the use of an unimproved lot for the 
temporary parking of motor vehicles * * *” (Empha¬ 
sis supplied) 

Since administrative officers or agencies are creatures 
of statute, they must follow the statutory standards laid 
down for their guidance. 

The first standard imposed by law and to which the 
Board is bound is that the property must be unimproved. 

The property here in question is improved property. 

It was a violation of regulations and an abuse of 
authority for the Board to allow a parking lot exception 
on an improved lot. 

The lot was purchased by the Baltimore and Ohio Rail¬ 
road in 1905 or 1906 (App. 25-31) for the purpose of using 
that space and others to provide an underground access 
to the Union Terminal. 

The property in question was prepared so that railroad 
tracks and trains could run through it, and a depressed 
structure was erected to house those tracks and trains. 
The ground above the depressed structure was prepared 
to serve as, and has, since the construction, served as the 
roof of the tunnel (App. 2-3, 24, 104). 

The Court in the case of Sterling-Nash Corp. v. Combes, 
122 NYS 2d 413, in considering the meaning of the word 
‘ * unimproved, ’ ’ when used in a zoning ordinance, said: 

“Zoning ordinance relating to the use of ‘unim¬ 
proved’ lots for used car lot was intended by use of 
the quoted word to distinguish a vacant lot from a 
lot with a building or structure thereon * * (Em¬ 
phasis supplied) 

That a tunnel is a structure cannot seriously be dis¬ 
puted. The Court in Blue field Supply Co. v. M. P. Smith 
Const. Co., 115 W. Va. 637, 177 SE 296, said: 
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“We cannot agree with the contention of the de¬ 
fendant below to the effect that a railway tunnel is 
not a structure within the meaning of the mechanics 
lien statute. 

“We see little, if any, difference in principle be¬ 
tween preparing the ground beneath the tracks of a 
railway so that trains may run on it and preparing 
the space above a railway so that trains may run 
through it.” 

The acts of Congress, Act of 1901 and 1903, under which 
authority the tunnel was constructed (App. 25-31), recog¬ 
nize that tunnels are structures and as such are improve¬ 
ments. Section 6 of the Act of 1903 provides in part: 

“That the property owned or occupied by the ter¬ 
minal company, or by the Philadelphia, Baltimore 
and Washington Railroad Company, or by the Balti¬ 
more and Ohio Railroad Company under authority 
of this Act, or otherwise, together with the improve¬ 
ments that may be put thereon * * * it being the true 
intent and meaning hereof that the lines of railroad 
and terminals hereby authorized shall be assessed and 
valued for the purposes of taxation and taxed on the 
same basis as if the same were not constructed and 
maintained by means of such bridges, tunnels , via¬ 
ducts, retaining walls and other structures * * * .” 
(Emphasis supplied) 

That the tunnel running through the property in ques¬ 
tion is depressed cannot detract from its character in any 
way; it is a structure and it is an improvement; the prop¬ 
erty was purchased for one purpose, to house the tunnel 
passing therethrough, and has served that purpose since 
its acquisition. 

In granting the special exception to establish the park¬ 
ing lot on this improved lot, the Board abused its 
authority, going beyond the scope of its delegated power, 
and in so doing acted arbitrarily and capriciously. 
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II. The Board further violated the zoning regulations when 
it granted the special exception for a period of two years, 
subject to renewal, when the zoning regulations expressly 
require that the term be temporary. 


The second standard imposed by the zoning regulations 
requires that there be temporary parking. 

The appellees submit that the term of two years, subject 
to renewal, is not “temporary” under any standard. 

By the standards set up in the act itself, “temporary” 
could not possibly mean more than a few days or perhaps 
weeks, for the right is granted to allow carnivals and 
circuses “temporary” permits (Appellants’ Brief, Appeal 
No. 12089, page 12). It is to be supposed that a circus 
or a carnival would be granted a two years’ permit, with 
right to renew? 

The appellees further submit that the intrusion of this 
parking lot, with its black-top or concrete surface and the 
structure thereon, would not constitute a temporary 
blemish in the neighborhood but rather would be an in¬ 
delible scar forever marring this fine residential district. 

It is also obvious that the proponents of this parking lot 
would not expend the $15,000 (App. 101) necessary to pre¬ 
pare the property for use as a parking lot and then give 
away 50/136th of the source of revenue gratuitously unless 
there existed more than a reasonable chance that the 


parking lot would operate for more than two years. 

Just as the Board exceeded its authority in granting an 
exception for a parking lot on improved property, it also 
exceeded its authority by treating two years with right 
of renewal as “temporary.” 


III. The Board in granting the special exception, permitting 
the parking lot that was neither necessary nor convenient 
to the neighborhood and which would do irreparable in¬ 
jury to the property as zoned, further violated the zoning 
regulations. 

The other standards set down by the zoning regulations 
are indefinite and grant discretion to the Board. The other 
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standards imposed are that the parking lot must be 
necessary or convenient to the neighborhood and must not 
interfere unreasonably with the most appropriate use of 
the neighboring property. 

In exercising its discretion the Board acted arbitrarily 
and capriciously, giving little thought to the welfare or 
development of the neighborhood, for the following 
reasons, among others: 

As will be discussed in some detail hereinafter, No. V of 
the argument, the Board did not have sufficient evidence 
before it to support its conclusions or findings that the 
parking lot would be convenient or was necessary to the 
neighborhood or that it -would not unreasonably interfere 
with the most appropriate use of the neighboring property. 

To the contrary, the testimony manifestly negates such 
conclusions. That the parking lot would unreasonably 
interfere with the use and enjoyment of the neighboring 
property is obvious. The neighboring property is solidly 
residential. The homes in the neighborhood have been 
restored at a considerable cost of time and money for 
residential purposes. To place a dirty, noisy, malodorous 
parking lot in the heart of this beautiful area would 
destroy all that the citizens of the neighborhood have 
worked for, and would materially retard the progress of 
the area. 

A parking lot retains its unpleasant concomitants re¬ 
gardless of any attempts to disguise them. Despite all 
attempts to hide the noise, dirt and congestion, these 
disagreeable and unpleasant characteristics remain to the 
detriment of the surrounding property. The welfare and 
continued development of this historic, restored neighbor¬ 
hood and the resulting benefit to the District of Columbia 
far outweigh any slight benefit a small parking lot could 
afford. 

Apart from the fact that the proposed lot would do 
irreparable violence to the neighborhood, its existence is 
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unnecessary. As set out more fully in No. V, the testimony 
negates the conclusion that the proposed lot is necessary. 
Congress did not want, nor did it need, the lot. When it 
was offered to Congress, Congress turned it down. 

A nearby parking lot already in existence is never filled 
to capacity. Right across the street, in the court of the 
House Office Building, there is parking space for 154 auto¬ 
mobiles, but only 70 spaces are in use. 

In granting the special exception, the Board ignored 
the fact that the lot in question was improved, that a 
parking lot was not needed, that two years is not a 
“temporary” period, and that a parking lot at this point 
would do violence to the neighborhood. The Board 
exceeded its administrative authority and grossly abused 
its discretion. 

IV. The Board's action in lending support to a questionable* 
transaction involving the Congress of the United States 
and private parties was illegal or arbitrary and capricious. 

As early as 1725 Courts have given voice to the now 
well-known principle that the Court will not, on the basis 
of a plea for justice, perpetuate an injustice or moral 
wrong. 

In the famous “Highwayman’s Case,” Everet v. 
Williams, 1725, Vol. 9 Law Quarterly Review, the facts 
were as follows: 

A suit was instituted in the Equity side of the 
Exchequer by one highwayman against his partner for an 
account of their plunder. 

The bill recited that the plaintiff was skilled in his 
“profession,” that the defendant appealed to him to be¬ 
come a partner, and that they formed a partnership. The 
bill further set out at what locations they had carried out 
their joint dealings with several gentlemen for divers 
watches, rings, plate, etc., and the value received there- 


from. The rest of the bill was in the ordinary form for a 
partnership account. 

The bill was dismissed, and the Court ordered the bill 
referred to the Deputy Remembrancer of the Court that he 
might examine the same for scandal and impertinence. 

The bill was reported both scandalous and impertinent, 
whereupon the plaintitf’s solicitors were attached and fined. 
The Court not only refused to have anything to 
do with a controversy based upon such illegal and immoral 
grounds hut further gave the parties a final accounting 
at the end of a hangman’s rope. 

Now, as then, a party cannot approach a bar of justice 
seeking judicial support for an immoral act. He is entitled 
to no more consideration than the highwaymen received. 

The offer of 50 free parking spaces, uniformed 
attendants and 24-hour service made to the Congress of 
the United States by the Baltimore and Ohio Railroad, its 
subsidiary, others acting through or for it, or by other 
private parties, poses a very serious problem. 

From the record it appears that the Baltimore and Ohio 
Railroad is at least in part the beneficial owner of the 
property in question and the true proponent of the pro¬ 
posed lot (App. 13, 29, 31, 39, 41, 43, 81, 91, 98, 126, 137, 
139) although counsel for the appellants have attempted 
to disguise that fact (App. 39). 

Why should the Baltimore and Ohio Railroad, others act¬ 
ing through or for it, or other private parties, offer gratui¬ 
tous parking privileges with uniformed attendants and 24- 
hour service to the Congress of the United States? Cer¬ 
tainly not because of a charitable motive. This proffered 
gift, if considered in terms of money, would amount to ap¬ 
proximately $40,000 to $50,000 a year, which is a consider¬ 
able sum of money for a small parking lot to give away. 
We must assume one of two things: either the parking lot 
was going to be an eleemosynary institution, or the propon¬ 
ents thereof had something to gain by virtue of the offer 
to Congress. 
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There is more to this than appears at first blush. The 
Court below recognized the seriousness of this question and 
in its opinion said: 

“If this is to be construed as the official action of 
the Congress of the United States, then it certainly is 
a strange result to have Congress advocating the grant¬ 
ing of an exception to the zoning regulations to private 
operators of a projected parking lot which would house 
136 or more vehicles out of which Congress itself would 
only benefit by the appropriation of 50 places for park¬ 
ing out of the total. I have said this is a very strange 
result apart from the very serious questions involved, 
if this indeed was the fact—of both public policy and 
noxious precedent ” (App. 157). (Emphasis supplied) 

It is not known why the 50 spaces were offered to Con¬ 
gress, nor what the offeror hoped to gain thereby. 
Let us follow this crooked road to its inevitable end. 
Soon factories operating with child labor will give Con¬ 
gressmen free fabric; illegal sweat shops will make that 
fabric into suits and dresses; and Congressmen will have 
complete wardrobes free—all at the largess of the wrong¬ 
doers. Congressmen will have free rent in houses built on 
excessive FHA loans, free automobiles at the insistence of 
foreign agents, and, as now proposed, free parking and free 
parking service at the behest of the Baltimore and Ohio 
Railroad. 

It is interesting to recollect that about this time (late 
1952 and 1953) the Baltimore and Ohio Railroad was in¬ 
volved in a dispute concerning a large Government loan 
and allegedly false figures given to the Government in re¬ 
gard to its financial condition prior to the Railroad’s re¬ 
organization. As a matter of fact the Baltimore and Ohio 
Railroad was actually indicted by a Federal Grand Jury 
for giving false figures to the Government regarding its 
financial condition and was still under the indictment at the 
time this offer of 50 free parking spaces was made. 
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It is not known for what reason the offer was made to 
Congress; the facts speak for themselves. 

The Court below must have thought the problem serious 
when it said: 

“I have said this is a very strange result apart from 
the very serious questions involved, if this indeed was 
the fact—of both public policy and noxious precedent.’’ 
(App. 157). 

The seriousness of the problem is readily apparent when 
considered in the light of Title 18, U. S. Code, Sections 204 
and 205, which follows: 

United States Code, Title 18, Chapter 11.—Bribery and 
Graft. 


“Sec. 204. Offer to Member of Congress. 

“Whoever promises, offers, or gives any money or 
thing of value, or makes or tenders any check, order, 
contract, undertaking, obligation, gratuity, or secur¬ 
ity for the payment of money or for the delivery or 
conveyance of anything of value, to any Member of 
either House of Congress, or Delegate to Congress, or 
Resident Commissioner, either before or after he has 
qualified, or to any person writh his consent, connivance, 
or concurrence, with intent to influence his action, vote, 
or decision on any question, matter, cause, or proceed¬ 
ing which may at any time be pending in either House 
of Congress, or before any committee thereof, or which 
by law may be brought before him in his capacity as 
such Member, Delegate, or Resident Commissioner, 
shall be fined not more than three times the amount of 
such money or value of such thing or imprisoned not 
more than three vears, or both. (June 25, 1948, ch. 
645, Sec. 1, 61 Stat. 692, eff. Sept. 1,1948.) 

“Sec. 205. Acceptance by Member of Congress. 

“Whoever, being a Member of, or Delegate to. Con¬ 
gress, or a Resident Commissioner, either before or 
after he has qualified, directly or indirectly, asks, ac- 
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cepts, received, or agrees to receive, any money or 
thing of value, or any promise, check, order, contract, 
undertaking, obligation, gratuity, or security for the 
payment of money or for the delivery or conveyance 
of anything of value to him or to any person with his 
consent, connivance, or concurrence, for his attention 
to, or services, or with the intent to have his action, 
vote, or decision influenced on any question, matter, 
cause, or proceeding, which may at any time be pend¬ 
ing in either House of Congress or before any com¬ 
mittee thereof, or which by law may be brought before 
him in his capacity as such Member, Delegate, or Resi¬ 
dent Commissioner, shall be fined not more than three 
times the amount asked, accepted, or received or im¬ 
prisoned not more than three years, or both; and shall 
forfeit his office or place, and be disqualified from hold¬ 
ing any office of honor, trust, or profit under the United 
States. (June 25, 1948, ch. 645, Sec. 1, 62 Stat. 692, 
eff. Sept. 1,1948.)” 

In the light of Section 205 of the Act just quoted, the 
appellees herein submit that it would be most difficult to 
find any member of Congress who would be willing to 
accept, or to have anything to do with, this offer of free 
parking privileges. 

Looking the facts fearlessly in the face, the appellees 
further submit that Section 204 might be applicable under 
the facts of this transaction. 

The proponents of the proposed lot wrote a letter to 
W. F. Russell, then Sergeant-at-Arms of the House of 
Representatives (App. 43-44), who was working with a 
subcommittee of the House which was at that time 
inquiring into the parking situation on the “Hill.” In 
that letter they made an offer of 50 free parking spaces 
to the House of Representatives, should they be granted 
the right to operate the parking lot, an offer of a value 
of $40,000 to $50,000 a year. 

That offer influenced certain members of Congress and 
motivated them to such an extent that they wrote to the 
Board of Zoning Adjustment asking for favorable action 
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on the appeals filed with the Board by the proponents of 
the lot. For example, a letter favoring the proposed park¬ 
ing lot, addressed to the Board from H. A. Patten, Member 
of Congress, reads in part as follows: 

“I understand if this permit is granted the Sergeant 
at Arms has entered into a contract to furnish 50 
additional spaces to be used by Members of Congress. 
Therefore may I request that the Board take favor¬ 
able action on this matter. 77 

Section 204 of the Act just quoted makes it a felony to 
offer anything of value to a member of Congress with the 
intent to influence his action on any matter pending before 
any Committee or which by law miay he brought before 
that member in his official capacity. 

There is at the present writing a resolution pending 
before the House of Representatives regarding this pro¬ 
posed parking lot, H. Res. 414, which reads in part: 

“ Resolved , That the House of Representatives does 
hereby disassociate itself from participation or 
approval, even as a gratuitous beneficiary, in the estab¬ 
lishment of a commercial parking lot by private 
promoters on the residential property hereintofore 
designated; that if it be the sense of the House of 
Representatives that any realty not owned by the 
Federal Government is required by the House of 
Representatives for additional parking spaces for the 
use of Members and employees of the House of 
Representatives, that appropriate action for that pur¬ 
pose be instituted by the House of Representatives, to 
the exclusion of private commercial interests, and that 
prior to final decision all parties in interest he granted 
a reasonable opportunity to present all facts pertinent 
to such an undertaking. 7 7 

The subject matter of the offer of a gift of great value 
to Congressmen is now before the Congress, and Section 
204 may well he applicable. 

The appellees respectfully submit that this honorable 
Court should refuse to sanction this highly questionable 
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transaction, and should, therefore, affirm the decision of the 
Court below. ' : 

V. The Board's findings and conclusions were not based upon 
substantial evidence and lacking such, its action was arbi¬ 
trary and capricious. 

An administrative agency may never trench upon or 
usurp the function of the judiciary. Regardless of the 
power conferred upon the administrative officer or agency, 
questions of law are always subject to judicial review. 

On a judicial review of an order, decision or award of 
an administrative agency, questions of law may be, and 
should be, considered and determined, and the conclusion 
or determination of the agency as to such questions is not 
conclusive. 

An administrative finding not supported by evidence is 
arbitrary and capricious. 

“A decision of a Court, a jury, or administrative 
agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 
be set aside on review.” N.L.R.B. v. Minnesota Min . 
<& Mfg. Co., 179 F 2d 323, C.A. 8. 

Since an administrative finding not supported by sub¬ 
stantial evidence is arbitrary and capricious, the question 
of whether a finding is supported by substantial evidence 
is one of law, subject to judicial review and independent 
determination by the reviewing Court. 

Although few cases articulately say that the question of 
substantial evidence is one of law, a multitude of cases 
have considered the question and so held. 

In the case of Federal Radio Commission v. Nelson 
Brothers Bond Mortgage Co., 289 U. S. 266, 53 S. Ct. 
627, the Court, in considering this very question, said: 

“A finding without substantial evidence to support 
it—an arbitrary or capricious finding—does violence 
to the law. It is without the sanction of the authority 
conferred. And an inquiry into the facts before the 
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Commission, in order to ascertain whether its findings 
are thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of, 
administrative authority. Such an examination is not 
concerned with the weight of evidence or with the 
wisdom or expediency of the administrative agency.” 
(Citing cases). 

In the case of City of Amarillo v. Hancock, 233 SW 2d 
339, the Court said: 

“It is the duty of the Court to consider the record 
and the testimony as a whole and then determine what 
constitutes substantial evidence.” 

There are numerous other cases holding similar to 
those above, but the above are enough to support the 
point. See Columbus and Greenville Ry. Co. v. U. S., 46 
F. Supp. 204; McCarthy Stevedoring Cory, et al. v. Norton 
et al., 46 F. Supp. 26; Universal Camera Cory. v. Labor 
Board, 340 U. S. 474. 

With all the foregoing in mind, what was the evidence 
before the Board supporting its order, and what was the 
evidence opposed to that order? 

Ninety-five percent of the residents of the neighborhood 
wrote to the Board protesting against the lot. There was 
a petition signed by 120 residents and there were 20 letters. 
This number included six Congressmen. Not one resident 
of the neighborhood wrote in or appeared in favor of the 
lot. The only letters in favor of the lot were from Con¬ 
gressmen (9 in number) who, it is believed, were influenced 
by the hope of free parking. 

There was a personal inspection of the property by the 
Board, and one member of the Board who voted for the 
lot stated at the hearing that “it might cave in.” 
(App. 116). 

Three witnesses appeared on behalf of the proponents 
of the lot. 

Two were interested parties who have much to gain by 
the lot. The third was a high ranking Capitol policeman 
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whose testimony was that every member of Congress 
already has more than five parking spaces allotted to him. 
This testimony is discussed further below. 

Six witnesses appeared for the citizens—the opponents. 
They had no motive other than the protection of their 
property and their rights. They had great difficulty in 
testifying, for the Board was prejudiced against them 
from the start and heckled them scandalously. 

When the first witness tried to tell of values affected 
by the lot, the Board stopped her. The Board asked 
another witness whether the Capitol was there ahead of 
her, and why she did not move away instead of invoking 
the Board’s jurisdiction, and if she couldn’t pick some 
other locality to beautify and restore. 

But despite rudeness and heckling, the witnesses were 
able to give a part of the testimony they came to give. 

Let us review all the testimony on both sides: 

Mr. Harless testified in favor of the proposed parking 
lot; however his general statement to the effect that the 
parking problem was critical is entitled to very little 
weight or respect. Mr. Harless was one of the original 
members of the syndicate seeking to establish the parking 
lot in this location. He, being one of the original parties 
to this proposal, stands to benefit materially if the Board’s 
order is affirmed (App. 103). Mr. Harless did not live on 
the “Hill.” So far as Mr. Harless is concerned, this is 
merely a money-making scheme, having no relation to 
the welfare or development of the neighborhood. 

Captain Broderick of the Capitol Police testified on 
behalf of the proponents, but his testimony really favored 
the opposition. He began by saying that there was a need 
for additional parking in the neighborhood “as in most 
parts of the city” (App. 96). Captain Broderick testified 
that the proposed lot would help not only because Con¬ 
gressmen but also visitors to the “Hill” would have addi¬ 
tional parking facilities (App. 93). The Captain’s 
testimony, when amplified, was self-contradictory in this 
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regard, for he further testified that every Congressman 
had a space to park his car, a space is maintained for 
each of them (App. 96-97). The Captain testified that 
there are 531 Congressmen, that there are 2500 spaces 
on the Capitol grounds reserved for them (App. 94) in 
addition to a large underground garage (App. 94) and 
a garage and parking lot to the north of the Capitol and 
west of the House Office Building (App. 95); therefore 
each Congressman has in excess of 5 spaces maintained 
for him. 

He further testified that several hundred additional 
spaces are available for the working force (App. 97). His 
testimony to the effect that the proposed lot is needed for 
Congressmen stands contradicted. As to the visitors on 
the 1 ‘Hill,” the Captain appeared concerned because they 
could not park adjacent to a hotel (the Congressional in 
this case). However, the Hotel is on record as being 100 
percent opposed to the establishment of the proposed 
lot (App. 129). In a letter addressed to the Board under 
date of August 10, 1953, Mr. Shires, General Manager of 
the Congressional Hotel, lodged the Hotel’s protest 
against the parking lot. The letter further stated: 

“This is to advise you that the Congressional Hotel 
has a large parking lot in its basement which is ample 
space for its permanent and overnight guests.” 

In any event, the mere fact that visitors must park a block 
or so away from the object of their visit would not justify 
the intrusion of a money-making scheme, a commercial 
enterprise, into a first class residential district. 

Mr. W. F. Russell, deceased, then Sergeant-at-Arms of 
the House, also testified in favor of the lot. His testimony 
was limited in scope but what he did say was contradicted 
in part by the report of the Congressional subcommittee 
with which he worked, which report he submitted to the 
Board (App. 81). The Committee of House Administra¬ 
tion appointed a subcommittee to look into the parking 


25 


situation on the “Hill.” Mr. Russell worked with that 
subcommittee. In its report, after making a thorough 
study of the problem, the subcommittee reported that it 
found a “situation that may be described as harassing 
but not overwhelming” (App. 157), and further reported 
in effect that any existing problem was caused by the 
abuse of the parking privilege by the permit holders 
(App. 157). 

In an effort to influence and persuade the Board that 
Congress needed the additional parking space and was a 
proponent of this scheme and, therefore, the proposed lot 
was needed in this area, the appellants herein stressed 
the fact that 50 parking spaces would be given to Congress 
gratuitously. The proponents of this scheme were not 
themselves in agreement as to the number of automobiles 
the proposed lot would hold—the figure ran anywhere 
from 70 (App. 91) to 175 (App. 99). Despite this 
difference of opinion, they insisted that 50 spaces, 
uniformed attendants, and 24-hour service would be given 
free of charge to Congressmen. It is readily apparent, 
without labouring the point, that no one gives away such 
a huge portion of his source of revenue without 
anticipating a return of some sort. In this case, by con¬ 
vincing the Board that free space would be given to 
Congress, the proponents of the proposed lot succeeded in 
convincing the Board that Congress was a proponent of 
the parking lot and needed the additional space, which, 
in fact, it did not need or want. 

The testimony of Captain Broderick that every 
Congressman has a space to park his car [really five spaces 
since there are 531 Congressmen and 2500 spaces on the 
Capitol grounds alone] is evidence that Congress did not 
need the additional space. If Congress had considered 
the situation critical, it had the opportunity to lease the 
entire area in question, but Congress did not want the 
property and shied away from the proposition when a 
lease was offered (App. 43, 113). Congress would not find 


it necessary to rely on gifts from the Baltimore and Ohio 
Railroad, its subsidiary or others acting through it, or 
for it, in order to eliminate its parking problem, if one 
existed. 

The offer of gratuitous parking space made to Congress 
by the members of the syndicate raises a very serious 
question: When a Board member asked if the deal was ille¬ 
gal (App. 140), counsel for the offerors replied, in effect, 
that that was none of the Board’s business. 

As opposed to the self-serving, self-contradictory and 
misleading testimony of the proponents of the proposed 
lot, the Board had before it the testimony of six individual 
property owners, in addition to the letters of protest, and 
the petition signed by 120 individual property owners. 

That Capitol Hill Southeast is undergoing a great trans¬ 
formation for the better is almost a matter of common 
knowledge. 

The six witnesses appearing in opposition to the pro¬ 
posed parking lot all testified as to the scope of the restora¬ 
tion project which has been undertaken by the progressive, 
civic minded residents of that area. Capitol Hill South¬ 
east is an area of historic interest. Despite that fact, it 
had long been neglected and allowed to deteriorate. 

In 1940, however, the restoration of the area was 
initiated. Since 1940 approximately 300 houses in the 
area have been restored (App. 105); 100 houses have been 
restored within a radius of two blocks of the proposed 
parking lot at a cost of approximately $1,000,000 (App. 
105). Within a four-year period, 1948-1952, property 
values in the area increased approximately $6,000,000 
(App. 85), and will continue to increase as the area 
develops. To permit the intrusion of a commercial enter¬ 
prise into this neighborhood would seriously hamper and 
adversely affect its development. The noise, dirt, fumes 
emanating from, and the inevitable concomitants of, such 
an enterprise would substantially depreciate the property 
in the neighborhood, would materially impair the use and 
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enjoyment of the restored neighborhood, would constitute 
the worst kind of nuisance, and would seriously endanger 
the children of the neighborhood. The witnesses testified 
before the Board to all of the above. 

The Board heard further testimony to the effect that 
additional off-street parking is not needed in the area 
(App. 88, 110, 111); that additional off-street parking was 
being provided through the restoration of the neighbor¬ 
hood (App. 110-112); and that an existing parking lot in 
the area was observed daily and was never filled to 
capacity (App. 86, 88, 111). 

Directly across the street from the C Street entrance 
to the proposed parking lot, in the court of the House 
Office Building, there is space for 154 cars. This space 
belongs to the House Office Building and is used only to 
the extent of 70 spaces (App. 117). 

In cases of this nature, precedent is of little or no 
value. Each case must stand or fall on its own merits, on 
the entire record. In each case, it is a matter for the re¬ 
viewing Court to determine what constitutes substantial 
evidence. Still, it is not amiss, in passing, to point out 
that the cases cited by the appellants, when analyzed, 
strongly support the appellees. , 

Finding, as the lower Court did, that there was no 
substantial evidence to support the Board’s action, the 
Court was not in error in setting aside the order. 

“A decision of a Court, a jury, or administrative 
agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 
be set aside on review.” N.L.R.B. v. Minnesota Min. 
d Mfg. Co., 179 F. 2d 323. 

VI. There was no issue considered by the Court below that was 
not put in issue before the Board. 

Nothing was introduced in the Court below that was not 
before the Board for its consideration. 

The appellants herein go to great lengths arguing that 
the Court below erred in injecting a new issue into the 
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case, the issue of the safety factor, which they argue was 
not before the Board and which the Board could not 
consider. 

The lot in question has, since its acquisition for the 
purpose, served as the roof of the tunnel passing through 
the lot. This fact was before the Board (App. 84, 104, 
116, 133). Whether or not it would he safe to establish 
a parking lot on the roof of a railroad tunnel is a funda¬ 
mental issue and as such was before the Board. 

The laboriously carefree statement in Appellant Coe’s 
brief on page 33, that safety is outside the Board’s juris¬ 
diction, is an eloquent and thunderous admission. 

The safety factor was placed in issue before the Board 
by the proponents of the proposed lot, the appellants 
herein; yet they now say it was a new issue not raised 
before the Board. 

The applicants for the special exception realized that 
the proposed lot would be dangerous and that it would 
constitute a hazard. Mr. Harless cited one of the numerous 
examples, that in the event of a wreck in the tunnel, the 
surface would he so seriously affected that the lot would 
have to he closed down. Mr. Harless called the Board’s 
attention to the safety issue, and the Board should have 
considered it (App. 84). 

The Board itself injected the safety factor into the 
hearings before it. The Board was aware of the fact that 
the weight on the tunnel roof could cause the roof to cave 
in, and said so. 

Mr. Schwab, a member of the Board, said in regard to 
the tunnel: 

“They might have to remodel the tunnel. The 
tunnel might cave in.” (App. 116). 

Therefore the Board had before it the safety aspects of 
the proposed lot and recognized it was a serious hazard 
—“it might cave in.” 
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The Court below did not go beyond wbat was before 
the Board. It did not receive any new evidence not con¬ 
sidered by the Board, and, in the proper performance of 
its functions, rightfully excluded any such evidence, 

Since the Board bad before it the question of the safety 
of placing a parking lot on the roof of a tunnel and bad 
knowledge of the great dangers involved, the granting of 
the special exception, with knowledge of the dangers, 
amounted to a gross abuse of discretion. 

The Court below properly performed its judicial 
function when it considered the Board’s failure to pursue 
the fundamental issue before it, as arbitrary and 
capricious. 

VII. The action of the Board of Zoning Adjustment manifested 
a predetermined and prejudiced attitude even before the 
opponents of the proposed lot had been heard. 

At the first hearing of June 10, 1953, the Board’s pre¬ 
determination and prejudice towards the citizens was 
apparent. 

The first witness called by the opponents of this pro¬ 
posed lot attempted to testify as to the increase in 
property values in the neighborhood due to the restoration. 
However, Mr. Scrivener, a member of the Board, whose 
first interest should be the conservation of the value of 
property and encouragement of the most appropriate use 
of the land under the zoning plan, apparently had no 
interest in the area’s transformation for the better and 
cut her short with the statement “Let’s talk about this 
parking lot” (App. 86). 

Another witness appearing in opposition at the first 
hearing, Mrs. Filipowicz, after testifying to the nuisance 
the parking lot would constitute, was told by Mr. Schwab, 
a member of the Board, that the Capitol was there before 
she was and that it would be difficult to move the Capitol. 
Mr. Schwab then asked: “You don’t have to live there, 
do you?” (App. 89). 
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The Capitol is not a nuisance although Mr. Schwab 
apparently considers it to he such. The residents of the 
area were protesting against the parking lot, which is a 
nuisance. Certainly they made no protest about the 
Capitol. They admire the Capitol. Their aim is to make 
the Capitol even more beautiful by “landscaping” its 
“front yard.” 

It is outrageous that a resident of the District of 
Columbia should be abused merely because he or she chose 
to live in a certain area of the city, and chose to protest 
its destruction before an official agency of the District. 
Surely a citizen has a right to invoke the authority of the 
Board, and the Board has a duty to hear him. It is no 
excuse for the Board to say, in effect, “Why don’t you 
move away instead of appealing to us in our official 
capacity?” Has the Board grown so fat that innocent 
parties must hesitate to protest the invasion of property 
rights, fearing abusive, inconsiderate action on the part 
of the Board? 

That the quoted statement was made by a member of the 
Board of Zoning Adjustment, which is allegedly a fair 
and impartial tribunal designed to encourage the most 
appropriate use of property under the zone plan, is 
shocking. It is hard to conceive that a public official would 
ask a resident of an area to move merely because some 
outsider desired to establish a nuisance. The citizens of 
this area certainly did not receive a fair and impartial 
hearing; certain members of the Board were against them 
from the outset. 

The Board seemed to be particularly guided by the 
false assumption that Congress was a proponent of this 
parking lot. The Board overlooked the serious legal and 
moral implications raised by this proceeding until the 
last hearing, which was ex parte, at which time they 
appeared to be cognizant of them but ignored them. That 
Congress was a proponent of this parking lot was an 
erroneous assumption by the Board. The fact is that 
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Congress was not a proponent of the parking lot. Congress 
did not need the space (App. 96-97). Congress did not 
want anything to do with the proposition. When a lease to 
the property was offered to the subcommittee, the subcom¬ 
mittee “shied away” from it. (App. 43.) 

Mr. Coe, early in the hearings, said: 

“I am speaking of people who have legitimate 
business on the Hill, either as permanent employees, 
Senators, Representatives, or those who do business 
from day to day.” (App. 90). 

Mr. Schwab on the same day said: 

“Apparently a committee of Congress went into it 
very exhaustively and submitted a report and decided 
that it was important enough for them to go into the 
market to lease space. That would seem to indicate 
there was some necessity. The Sergeant-at-Arms 
testified that they needed space, and that they were 
ready to enter into a lease in order to provide it.” 
(App. 90). 

This was a mistaken idea on Mr. Schwab’s part, for it is 
clear that the committee “shied away” from the proposi¬ 
tion when the lease was offered, and refused the lease 
(App. 43, 113). 

One member of the Board was controlled by the fact 
that some of the residents in the area were “newcomers.” 
Does a resident have to spend a certain number of years 
in Washington before he has any rights? There is no 
zoning rule applicable to the instant case that gives 
different zoning according to years of residence. And it is 
to be observed that the proponents of the lot are not even 
“newcomers.” They do not live in the district at all. The 
fact that certain people fell in love with this particular 
area and moved there, determined to transform it into 
a beautiful residential area and that they had a right to do 
so apparently did not enter into the problem. Mr. Schwab, 
a Board member, in addition to telling one of the residents 
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that she could move away from the nuisance—the proposed 
parking lot (App. 89), further asked the question: 

“Which do you think is most important to the area, 
the U. S. Capitol or the residents?” (App. 122). 

The question showed ill-temper, impatience, and prej¬ 
udice, but elicited the answer: 

“I’m glad you asked that question. I thi nk it’s a 
mutual importance. I think the people in the neighbor¬ 
hood have just as much right to be there as the U. S. 
Capitol. • * * ” (App. 122). 

To rebut that favorable answer, Mr. Schwab then said that 
the residents could move elsewhere and effect their trans¬ 
formation and restoration. 

He said: 

“You say there is ample room for those fine houses 
a little further from the Capitol. Is there also ample 
room in Southeast for them to remodel houses else¬ 
where and not stay so close to the Capitol, with the 
idea in mind that such facilities will probably be 
needed?” (App. 123). 

So once again a member of the Board is suggesting that 
the citizens of the neighborhood abandon all attempts to 
transform it into a beautiful residential area and move 
away. 

Just how far will the Board carry this lack of judgment? 
If the Board should be sustained in this matter, through 
a reversal of the Court below, the Capitol of the United 
States, a source of great pride to every one of us, will 
soon be surrounded by dirty parking lots and the 
depressing “slum” conditions that inevitably follow, for 
certainly the residents of the area will not continue in 
their efforts to beautify the area in the face of quasi¬ 
judicial efforts to destroy it. 

To repeat, because it is important, a fair and impartial 
hearing is a requisite to any administrative action involv- 
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ing personal rights. The obvious prejudice on the part 
of the Board and the predetermination in favor of the 
parking lot render the Board’s action grossly capricious. 
The Board could not and did not consider the question on 
the basis of the evidence before it. 

The decision of the Board in granting the special ex¬ 
ception was three to two. That several of the Board 
members had a predetermined attitude and were 
prejudiced against the residents of the area is clear from 
the foregoing. The majority were influenced by this 
prejudice. Their decision does not represent a considered 
evaluation of the evidence, has no regard for the welfare 
and development of the area, and represents a gross abuse 
of discretion and was arbitrary and capricious. 

The Court below quite properly corrected this gross 
injustice by setting the Board’s action aside. 

VIII. The Court below in exercising its power of review prop¬ 
erly set aside the Board's action. 

The Court below did not err in concluding that the 
Board’s action was arbitrary and capricious. 

As discussed in some detail hereinbefore, the Court 
below, on the basis of the whole record, concluded that the 
action of the Board was not supported by substantial 
evidence. 

Having no substantial evidence before it to support its 
order, the Board’s action was arbitrary and capricious 
and was properly set aside on review. 

“A decision of a court, a jury, or an administrative 
agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 
be set aside on review.” N.I.R.B. v. Minnesota Min w <& 
Mfg. Co., 179 F. 2d 323. 

It was the function of the reviewing court to determine 
whether or not there was substantial evidence to support 
the Board’s action, and, having concluded that there was 
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not substantial evidence, the Court below properly set 
aside the Board’s order. 

The Court below in its judgment (App. 159) set forth 
its reasons for concluding that the Board’s action was 
arbitrary and capricious. 

The Board did not have substantial evidence before 
it to support its conclusion that the parking lot was 
convenient to the neighborhood, that it was necessary for 
the neighborhod, or that it would not unreasonably inter¬ 
fere with the most appropriate use of the neighboring 
property. 

The Court below, in the proper exercise of its duty, 
further concluded that the Board’s action was arbitrary 
and capricious in that it did not pursue the safety factor 
involved when the facts before the Board established that 
the parking lot on the roof of the tunnel would constitute 
a hazard. 

In exercising its duty as a Court of review, in setting 
aside the action of the Board on the ground of lack of 
substantial evidence and for that reason as being arbitrary 
and capricious, the Court below did not substitute its 
judgment for that of the Board. In this regard see the 
case of Federal Radio Commission v. Nelson Brothers 
Bond & Mortgage Co., 289 TJ.’S. 266, 277, 53 S. Ct. 627, 
wherein the Court said: 

“A finding without substantial evidence to support 
it—an arbitrary or capricious finding—does violence 
to the law. It is without the sanction of the authority 
conferred. And an inquiry into the facts before the 
Commission, in order to ascertain whether its findings 
are thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of ad¬ 
ministrative authority. Such an examination is not 
concerned with the weight of evidence or with the 
wisdom or expediency of the administrative action.” 
(Citing cases). 

The Court below could not very well have ignored the 
bias and prejudice of the Board, or its lack of capacity to 
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handle itself in a dignified manner or judicially to decide a 
question before it. 

The Court below could not well have overlooked (and 
did not overlook) the moral questions involved. 

CONCLUSION 

The lower Court should be sustained because: 

1. The parking lot was allowed on improved property 2 
when the regulations required the property to be unim¬ 
proved. 

2. Two years is not a temporary period. 

3. The parking lot is not necessary and convenient to 
the neighborhood and would unreasonably interfere with 
the neighborhood property as zoned. 

4. The offer of 50 free parking spaces, 24 hours a day, 
with attendants (a service of a value of $40,000 to $50,000 
a year) was immoral, probably illegal, and possibly a felony. 

5. The Board was biased and prejudiced, had prejudged 
the case, and was incapable of determining the matter 
before it judicially. 

6. The Board acted illegally, arbitrarily and capriciously, 
and exceeded its authority, and acted without substantial 
evidence to support its findings. 

Howe P. Cochran, 

Attorney for Appellees, 

510 American Building, 
Washington 4, D. C. 

Of Counsel: 

William it. Leckemby, Jr. 
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QUESTIONS PRESENTED 


In the opinion of the appellees, the questions presented 
in this appeal are: 

1. Did the Board of Zoning Adjustment exceed the 
statutory limitations on its power when it granted the 
special exception permitting the establishment of a park¬ 
ing lot that was neither necessary nor convenient to the 
neighborhood on an improved piece of property in a resi¬ 
dential district? 


2. Did the Board of Zoning Adjustment in lending its 
support to a situation having serious legal and moral rami¬ 
fications, in condoning an offer made to the Congress of 
the United States by private parties, act illegally or arbi¬ 
trarily and capriciously? 

3. Did the Court below properly set aside the order of 
the Board of Zoning Adjustment on the ground of lack of 
substantial evidence to support that order? 


4. Did the Court below commit error in pointing out 
that the Board of Zoning Adjustment failed to consider 
the safety aspects of the proposed parking lot when the 
Board of Zoning Adjustment knew the proposed lot was 
unsafe and might “cave in”? 


5. Did the manifestly prejudiced and unfair attitude on 
the part of the Board of Zoning Adjustment toward the 
opponents of the proposed lot, including, among other 
things, the abuse of witnesses and suppression of testi¬ 
mony, render its action arbitrary and capricious? 


6. Did the Court below, in the exercise of its power of 
review, properly set aside the action of the Board of Zon¬ 
ing Adjustment? 
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COUNTERSTATEMENT OF THE CASE 

This is a case involving action by the Board of Zoning 
Adjustment of the District of Columbia in granting a 
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parking lot variance on improved property in a residential 
district in the District of Columbia. The United States 
District Court for the District of Columbia vacated the 
order of the Board. The proponents of the parking lot 
appealed to this honorable Court. 

The property involved in this controversy, to wit, Lots 
800, 801, 809, 811, 812, 814, 818, Square 692, is an irregular 
piece of ground running catacorner across the block. It 
starts on C Street S. E. opposite the House Office Building 
and ends on D Street and New Jersey Ave. between C and 
D Streets S. E. The entire block in which this property is 
located is zoned residential. The property to the North 
of the lots in question is the House Office Building. To 
the East is Block 733, which is residential. To the South 
is Block 694, which is residential. To the West is Block 
691, which is residential. Seven lots on the far side of 
Block 691 which are zoned commercial are, in fact, resi¬ 
dential. The district is a residential district. 

The property in question was purchased in 1905 or 1906 
by the Baltimore and Ohio Railroad pursuant to author¬ 
ity given by Congress (App. 25-31), for the purpose of 
putting improvements thereon consisting of railroad tracks, 
masonry walls and a masonry and dirt roof that would 
provide an underground access to Union Terminal for 
trains to and from the South. A depressed structure, to 
wit, a tunnel or subway, with masonry sides and masonry 
and dirt roof, was constructed for this purpose and the 
property in question has, since the construction of the 
improvements, served as the roof of said tunnel or subway 
(App. 2-3, 24, 104). The proposed parking lot is the roof 
and sides of this tunnel and contemplates that the cars 
would be parked on the roof and sides of this tunnel. Such 
a procedure would be unsafe and the Board knew it. At 
the hearing of this case Mr. Schwab, a member of the 
Board of Zoning Adjustment and one of the appellants, 
admitted, “They might have to remodel the tunnel. The 
tunnel might cave in.” (App. 116). 
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During the month of April 1953 there was an inquiry 
by the House of Representatives of the United States into 
the parking situation on the “Hill.” A subcommittee of 
the Committee of House Administration was appointed in 
April to make a survey of the problem (App. 81). After 
doing so, the subcommittee reported that it had thoroughly 
canvassed the situation and found a situation that was 


harassing but not overwhelming (App. 157). The mem¬ 
bers of Congress (531 in number) have 2500 spaces re¬ 
served for them on the Capitol grounds (App. 94), in addi¬ 
tion to which they have a large underground parking lot 
one block square, and an open parking lot one block square, 
and other large parking lots for their use (App. 94). 
W. F. Russell, Sergeant-at-Arms of the House of Repre¬ 
sentatives was authorized to negotiate with the owners of 
the property in question in regard to a lease on the prop¬ 
erty here in question (App. 42, 43, 81, 91). An offer to 
lease the property was obtained from the Baltimore and 
Ohio Railroad for one dollar ($1.00) a year, but the Com¬ 
mittee refused to have anything to do with the proposition 
and “shied away” from it (App. 43, 113). 

After Congress refused to have anything to do with the 
lot a Mr. Harless, on behalf of a syndicate of which he was 
originally a member, proposed to Mr. Russell that if the 
subcommittee would relinquish any right they had obtained, 
it (the syndicate), if granted the right to operate a park¬ 
ing lot on the property, would provide 50 free parking 
spaces to members of Congress (App. 82). 

The method of obtaining a special exception to the zon¬ 
ing regulations in the District of Columbia is by filing an 
appeal with the Board of Zoning Adjustment. Appeals 
Nos. 3596 and 3597 (App. 81) were filed with the Board 
of Zoning Adjustment for the District of Columbia by the 
appellants herein seeking permission to establish a “tem¬ 
porary” parking lot for a period of two years on the 
property in question. 
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Hearings on the above numbered appeals were held June 
10, July 15, August 13 and September 23, 1953 (App. 81, 
72, 127, 138). Appellees herein were represented at the 
first three hearings. The fourth hearing was ex parte, 
appellees herein received no notice of and were not repre¬ 
sented at the hearing of September 23, 1953. 

At the hearing of June 10, in addition to the witnesses 
appearing for the purpose of testifying in opposition, a 
petition signed by over 95 percent of the adjacent prop¬ 
erty owners in the area (120 in number) was submitted to 
the Board (App. 9, 84), along with 20 letters of protest 
signed by adjacent property owners, 6 of those letters 
being from Congressmen. 

As opposed to this, there were letters from 9 Congress¬ 
men favoring the proposed lot. Some of them were moti¬ 
vated by the fact that the offer of 50 free parking spaces 
had been made to Congress (Letter of H. A. Patten, M.C.). 
Not one resident of the area wrote in or appeared in favor 
of the parking lot. 

At the hearing of June 10, the Board heard testimony 
of Mrs. Wagner of the Capitol Hill Southeast Citizens 
Association and testimony of several of the adjacent prop¬ 
erty owners, Mrs. Hoffman, who was rudely cut short by 
the Board, Mr. Boswell, and Mrs. Filipowicz, who w^as up¬ 
braided by the Board for invoking its authority and was 
asked by the Board why, instead of appealing to the Board, 
she did not move away (App. 89). These witnesses testified, 
albeit under heckling by the Board, to the energetic resto¬ 
ration being undertaken in that area in an effort to turn 
it into one of the finest residential areas in the District; 
to the tremendous increase in property values in the area 
since the start of its restoration; and to the adverse 
effect a parking lot would have upon the property in the 
area (App. 85-90). 

Mr. Boswell further testified to the fact that there was 
a parking lot already being operated at First and D 
Streets, Southwest, which he observed daily and which was 
never filled to capacity (App. 86, 88, 111). 
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Appearing on behalf of the proponents of the proposed 
lot at the June 10th hearing were William Russell, then 
Sergeant>at-Arms of the House, and Richard Harless, a 
former member of the syndicate applying for the special 
exception, and one who would monetarily benefit from the 
operation of the proposed lot (App. 103), and who stated 
generally that there was a need for parking on the “Hill”. 
Neither of these men lived on the Hill, nor were these men 
heckled by the Board. 

On July 15, the Board heard the testimony of other prop¬ 
erty owners opposing the proposed lot, testimony to the 
effect that approximately $1,000,000.00 was expended for 
the purpose of restoring houses within a radius of two 
blocks of the site of the proposed lot (App. 105), testi¬ 
mony that no need for additional parking facilities exists 
in the neighborhood (App. 110, 113), and testimony that 
if such a lot were established, the efforts to restore that 
area into a beautiful residential section would be seriously 
impeded (App. 113). 

At this hearing Captain Broderick of the Capitol Police, 
appearing at the behest of the proponents of the proposed 
lot testified that the parking problem was critical “as in 
most parts of the city” (App. 96). Captain Broderick 
further stated that each Congressman had a space to park 
his car and that several hundred additional spaces were 
maintained for the “working force” (App. 97). Captain 
Broderick further testified that there are 531 Congress¬ 
men, and that there are 2500 spaces reserved for members 
of Congress on the Capitol grounds (App. 94) in addition 
to the underground garage, the parking garage north of 
the Capitol and the parking lot west of the House Office 
Building (App. 94-95). Each member of Congress has 
approximately five (5) spaces on the Capitol grounds 
alone. Mr. Harless again made the general statement that 
the problem was critical (App. 99). 

On August 13, the Board heard a motion for rehearing 
by the opponents of the proposed lot. The grounds for 
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the motion were that certain testimony by Captain Brod¬ 
erick and Mr. Harless was hearsay and would prove to be 
untrue. The motion was denied. 

The hearing of September 23 was ex parte. At this hear¬ 
ing the opponents were not represented. At this ex parte 
hearing the proponents changed their position on material 
matters. Throughout the hearings the proponents were 
not in accord and contradicted themselves as to the number 
of automobiles the proposed lot would hold; the number 
ran anywhere from 70 (Mr. Russell, App. 91) to 175 (Mr. 
Harless, App. 99). However, at this hearing the number 
was definitely set at 136 by Mr. Wilkes (App. 139). Wilkes 
had previously stated the lot would hold 170 cars (App. 
125). 

At the hearing on August 13, 1953, Wilkes confirmed 
the fact that 50 free parking spaces with 24^hour a day 
service with attendants (App. 102, 139) were to be fur¬ 
nished to Congressmen (App. 140). 

The members of the Board at the ex parte hearing ex¬ 
pressed doubt as to the legality of the transaction, but Mr. 
Wilkes, counsel for appellants, refused to answer the in¬ 
quiry as to legality (App. 140) and stated that such a 
problem was not within the Board’s authority (App. 140). 

On October 1, 1953, the Board, after a three to two 
decision, entered an order granting a special exception 
to use this improved property in a residential district as 
a parking lot for a “temporary” period of two years. 

Appellees herein filed a complaint for injunctive relief 
in the United States District Court for the District of 
Columbia. The Court below on December 18,1953, entered 
judgment issuing the injunction, vacating the Board’s 
order, and referred the case back to the Board with in¬ 
structions to vacate the order. 
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STATUTES INVOLVED 

(Other than those cited in the Briefs of Appellants) 

I. “An Act to provide for a union railroad station in 
the District of Columbia, and for other purposes.” Fifty- 
Seventh Congress, Session II, Chapter 856, Section 6, Ap¬ 
proved February 28, 1903. 

Taxation 

“Sec. 6 . That the property owned or occupied by the 
terminal company, or by the Philadelphia, Baltimore and 
Washington Railroad Company, or by the Baltimore and 
Ohio Railroad Company under authority of this Act, or 
otherwise, together with the improvements that may be 
put thereon, shall be subject to taxation in the District of 
Columbia in the same manner and to the same extent as 
other property in the District, and all tracks and sidings 
shall be taxed as real estate: Provided, That no assess¬ 
ment, valuation, or tax shall be made, laid, or levied on the 
stations, terminals, and lines of railroad located, con¬ 
structed, or maintained under the authority of this Act 
in excess of that which would or could be lawfully made, 
laid, or levied if said stations, terminals, and lines of rail¬ 
road were located, constructed, and maintained without 
the use of bridges, tunnels, viaducts, retaining walls, or 
other structures necessary or properly employed to elevate 
or to depress the same as required by this Act; it being 
the true intent and meaning hereof that the lines of rail¬ 
road and terminals hereby authorized shall be assessed and 
valued for the purpose of taxation and taxed on the same 
basis as if the same were not constructed and maintained 
by means of such bridges, tunnels, viaducts, retaining walls, 
and other structures: Provided, That such portions of the 
terminal structure or viaduct as may be constructed and 
used for storage or like commercial purpose shall be sub¬ 
ject to taxation in the same manner as other property in 
the District of Columbia.” 

II. United States Code, Title 18, Chapter 11.—Bribery 
and Graft 

“Sec. 204. Offer to Member of Congress. 

Whoever promises, offers, or gives any money or thing 
of value, or makes or tenders any check, order, contract, 
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undertaking, obligation, gratuity, or security for the pay¬ 
ment of money or for the delivery or conveyance of any¬ 
thing of value, to any Member of either House of Congress, 
or Delegate to Congress, or Resident Commissioner, either 
before or after he has qualified, or to any person with his 
consent, connivance, or concurrence, with intent to influ¬ 
ence his action, vote, or decision on any question, matter, 
cause, or proceeding which may at any time be pending 
in either House of Congress, or before any committee 
thereof, or which by law may be brought before him in 
his capacity as such Member, Delegate, or Resident Com¬ 
missioner, shall be fined not more than three times the 
amount of such money or value of such thing or imprisoned 
not more than three years, or both. (June 25, 1948, ch. 
645, Sec. 1, 61 Stat. 692, eff. Sept. 1, 1948.)” (Emphasis 
supplied) 

“Sec. 205. Acceptance by Member of Congress. 

Whoever, being a Member of, or Delegate to, Congress, 
or a Resident Commissioner, either before or after he has 
qualified, directly or indirectly, asks, accepts, receives, or 
agrees to receive, any money or thing of value, or any 
promise, check, order, contract, undertaking, obligation, 
gratuity, or security for the payment of money or for the 
delivery or conveyance of anything of value to him or to 
any person with his consent, connivance, or concurrence, 
for his attention to, or services, or with the intent to have 
his action, vote, or decision influenced on any question, 
matter, cause, or proceeding, which may at any time be 
pending in either House of Congress or before any com¬ 
mittee thereof, or which by law may be brought before him 
in his capacity as such Member, Delegate, or Resident Com¬ 
missioner, shall be fined not more than three times the 
amount asked, accepted, or received or imprisoned not 
more than three years, or both; and shall forfeit his office 
or place, and be disqualified from holding any office of 
honor, trust, or profit under the United States. (June 25, 
1948, ch. 645, Sec. 1, 62 Stat. 692, eff. Sept. 1, 1948.)” 

III. H. Res. 414, 83d Congress, 2d Session. 

«< 

• • • • 

“Resolved, That the House of Representatives does 
hereby disassociate itself from participation or approval, 
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even as a gratuitous beneficiary, in the establishment of a 
commercial parking lot by private promoters on the resi¬ 
dential property hereintofore designated; that if it be the 
sense of the House of Representatives that any realty not 
owned by the Federal Government is required by the House 
of Representatives for additional parking spaces for the 
use of Members and employees of the House of Represen¬ 
tatives, that appropriate action for that purpose be insti¬ 
tuted by the House of Representatives, to the exclusion of 
private commercial interests, and that prior to final deci¬ 
sion all parties in interest be granted a reasonable oppor¬ 
tunity to present all facts pertinent to such an undertak¬ 
ing.’ 7 

SUMMARY OF ARGUMENT 

I. The zoning regulations under which the appellants 
seek a special exception provide that the Board, in special 
cases, subject to certain standards, may permit the use of 
an unimproved lot in a residential district for the tempo¬ 
rary parking of motor vehicles. 

The property here involved is improved . The Board 
in granting the special exception permitting a parking lot 
on this improved property in a residential district violated 
the zoning regulations and exceeded its authority. 

II. The zoning regulations further require that the 
parking be for a “temporary” period. 

The term of two years is not a temporary period. 

In granting the special exception for a period of two 
years subject to renewal, the Board violated the provisions 
of the regulations and exceeded its authority. 

in. The zoning regulations further require that the lot 
must be necessary or convenient to the neighborhood and 
must not unreasonably interfere with the neighboring 
property as zoned. This parking lot is neither necessary 
nor convenient and would do irreparable damage to the 
neighborhood, which is solidly residential. 

IV. The proponents of the parking lot made an offer of 
50 free parking spaces to Congress, with uniformed at¬ 
tendants and 24-hour service, an offer of a value of $40,000 
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to $50,000 a year. This offer poses serious legal problems 
and might well bring into play Title 18, U. S. Code, Chap¬ 
ter 11, Section 204, dealing with bribery and graft. When 
the Board condoned this immoral or illegal conduct and 
granted the exception under that extraordinary promise, 
the Board acted illegally or arbitrarily and capriciously. 

V. An administrative order must be based upon sub¬ 
stantial evidence. The Board acted upon a mere scintilla 
of evidence, consisting of self-serving, self-contradictory 
and misleading testimony. Lacking substantial evidence 
to support its order, the Board’s action was arbitrary and 
capricious. 

VI. The proponents of the parking lot and the Board 
itself were aware of the fact that to place the parking lot 
on the roof of the tunnel would be dangerous and consti¬ 
tute a hazard and that the weight on the tunnel, among 
other things, might cause a “cave in.” The failure to 
consider the safety aspects was gross error, arbitrary and 
capricious, and a gross abuse of authority. 

VII. A requisite to a valid administrative order is a 
full, fair and impartial hearing. The Board upbraided, 
heckled, abused, and rudely treated the residents of the 
area appearing in opposition to the proposed lot. It failed 
to give the opponents a fair and impartial hearing. 

VIII. The Court below, on the basis of all of the above, 
properly set aside the Board’s action. 

ARGUMENT 

I. The Board violated the zoning regulations when it granted 
the special exception on an improved lot in a residential 
district when the regulations require that the lot be un¬ 
improved. 

The zoning regulations provide that the Board of Zon¬ 
ing Adjustment shall have the power to grant special 
exceptions. 
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The Board of Zoning Adjustment shall have the power 
to: 

“4. Permit, in a residential district, except as here¬ 
inafter provided, the use of an unimproved lot for the 
temporary parking of motor vehicles * * *” (Empha¬ 
sis supplied) 

Since administrative officers or agencies are creatures 
of statute, they must follow the statutory standards laid 
down for their guidance. 

The first standard imposed by law and to which the 
Board is bound is that the property must be unimproved . 

The property here in question is improved property. 

It was a violation of regulations and an abuse of 
authority for the Board to allow a parking lot exception 
on an improved lot. 

The lot was purchased by the Baltimore and Ohio Rail¬ 
road in 1905 or 1906 (App. 25-31) for the purpose of using 
that space and others to provide an underground access 
to the Union Terminal. 

The property in question was prepared so that railroad 
tracks and trains could run through it, and a depressed 
structure was erected to house those tracks and trains. 
The ground above the depressed structure was prepared 
to serve as, and has, since the construction, served as the 
roof of the tunnel (App. 2-3, 24, 104). 

The Court in the case of Sterling-Nash Corp. v. Combes, 
122 NYS 2d 413, in considering the meaning of the word 
“unimproved,” when used in a zoning ordinance, said: 

“Zoning ordinance relating to the use of ‘unim¬ 
proved’ lots for used car lot was intended by use of 
the quoted word to distinguish a vacant lot from a 
lot with a building or structure thereon # * (Em¬ 
phasis supplied) 

That a tunnel is a structure cannot seriously be dis¬ 
puted. The Court in Blue field Supply Co. v. M. P. Smith 
Const. Co., 115 W. Va. 637, 177 SE 296, said: 
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“We cannot agree with the contention of the de¬ 
fendant below to the effect that a railway tunnel is 
not a structure within the meaning of the mechanics 
lien statute. 

“We see little, if any, difference in principle be¬ 
tween preparing the ground beneath the tracks of a 
railway so that trains may run on it and preparing 
the space above a railway so that trains may run 
through it.” 

The acts of Congress, Act of 1901 and 1903, under which 
authority the tunnel was constructed (App. 25-31), recog¬ 
nize that tunnels are structures and as such are improve¬ 
ments. Section 6 of the Act of 1903 provides in part: 

“That the property owned or occupied by the ter¬ 
minal company, or by the Philadelphia, Baltimore 
and Washington Railroad Company, or by the Balti¬ 
more and Ohio Railroad Company under authority 
of this Act, or otherwise, together with the improve¬ 
ments that may be put thereon * * * it being the true 
intent and meaning hereof that the lines of railroad 
and terminals hereby authorized shall be assessed and 
valued for the purposes of taxation and taxed on the 
same basis as if the same were not constructed and 
maintained by means of such bridges, tunnels , via¬ 
ducts, retaining walls and other structures * * * .” 
(Emphasis supplied) 

That the tunnel running through the property in ques¬ 
tion is depressed cannot detract from its character in any 
way; it is a structure and it is an improvement; the prop¬ 
erty was purchased for one purpose, to house the tunnel 
passing therethrough, and has served that purpose since 
its acquisition. 

In granting the special exception to establish the park¬ 
ing lot on this improved lot, the Board abused its 
authority, going beyond the scope of its delegated power, 
and in so doing acted arbitrarily and capriciously. 


I 
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II. The Board further violated the zoning regulations when 
it granted the special exception for a period of two years, 
subject to renewal, when the zoning regulations expressly 
require that the term be temporary. 

The second standard imposed by the zoning regulations 
requires that there be temporary parking. 

The appellees submit that the term of two years, subject 
to renewal, is not “temporary” under any standard. 

By the standards set up in the act itself, “temporary” 
could not possibly mean more than a few days or perhaps 
weeks, for the right is granted to allow carnivals and 
circuses “temporary” permits (Appellants 1 Brief, Appeal 
No. 12089, page 12). It is to be supposed that a circus 
or a carnival would be granted a two years 9 permit, with 
right to renew? 

The appellees further submit that the intrusion of this 
parking lot, with its black-top or concrete surface and the 
structure thereon, would not constitute a temporary 
blemish in the neighborhood but rather would be an in¬ 
delible scar forever marring this fine residential district. 

It is also obvious that the proponents of this parking lot 
would not expend the $15,000 (App. 101) necessary to pre¬ 
pare the property for use as a parking lot and then give 
away 50/136th of the source of revenue gratuitously unless 
there existed more than a reasonable chance that the 
parking lot would operate for more than two years. 

Just as the Board exceeded its authority in granting an 
exception for a parking lot on improved property, it also 
exceeded its authority by treating two years with right 
of renewal as “temporary.” 

III. The Board in granting the special exception, permitting 
the parking lot that was neither necessary nor convenient 
to the neighborhood and which would do irreparable in¬ 
jury to the property as zoned, further violated the zoning 
regulations. 

The other standards set down by the zoning regulations 
are indefinite and grant discretion to the Board. The other 



14 


standards imposed are that the parking lot must be 
necessary or convenient to the neighborhood and must not 
interfere unreasonably with the most appropriate use of 
the neighboring property. 

In exercising its discretion the Board acted arbitrarily 
and capriciously, giving little thought to the welfare or 
development of the neighborhood, for the following 
reasons, among others: 

As will be discussed in some detail hereinafter, No. V of 
the argument, the Board did not have sufficient evidence 
before it to support its conclusions or findings that the 
parking lot would be convenient or was necessary to the 
neighborhood or that it would not unreasonably interfere 
with the most appropriate use of the neighboring property. 

To the contrary, the testimony manifestly negates such 
conclusions. That the parking lot would unreasonably 
interfere with the use and enjoyment of the neighboring 
property is obvious. The neighboring property is solidly 
residential. The homes in the neighborhood have been 
restored at a considerable cost of time and money for 
residential purposes. To place a dirty, noisy, malodorous 
parking lot in the heart of this beautiful area would 
destroy all that the citizens of the neighborhood have 
worked for, and would materially retard the progress of 
the area. 

A parking lot retains its unpleasant concomitants re¬ 
gardless of any attempts to disguise them. Despite all 
attempts to hide the noise, dirt and congestion, these 
disagreeable and unpleasant characteristics remain to the 
detriment of the surrounding property. The welfare and 
continued development of this historic, restored neighbor¬ 
hood and the resulting benefit to the District of Columbia 
far outweigh any slight benefit a small parking lot could 
afford. 

Apart from the fact that the proposed lot would do 
irreparable violence to the neighborhood, its existence is 
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unnecessary. As set out more fully in No. V, the testimony 
negates the conclusion that the proposed lot is necessary. 
Congress did not want, nor did it need, the lot. When it 
was offered to Congress, Congress turned it down. 

A nearby parking lot already in existence is never filled 
to capacity. Right across the street, in the court of the 
House Office Building, there is parking space for 154 auto¬ 
mobiles, but only 70 spaces are in use. 

In granting the special exception, the Board ignored 
the fact that the lot in question was improved, that a 
parking lot was not needed, that two years is not a 
41 temporary’’ period, and that a parking lot at this point 
would do violence to the neighborhood. The Board 
exceeded its administrative authority and grossly abused 
its discretion. 

IV. The Board's action in lending support to a questionable! 
transaction involving the Congress of the United States 
and private parties was illegal or arbitrary and capricious. 

As early as 1725 Courts have given voice to the now 
well-known principle that the Court will not, on the basis 
of a plea for justice, perpetuate an injustice or moral 
wrong. 

In the famous “Highwayman’s Case,” Everet v. 
Williams, 1725, Vol. 9 Law Quarterly Review, the facts 
were as follows: 

A suit was instituted in the Equity side of the 
Exchequer by one highwayman against his partner for an 
account of their plunder. 

The bill recited that the plaintiff was skilled in his 
“profession,” that the defendant appealed to him to be¬ 
come a partner, and that they formed a partnership. The 
bill further set out at what locations they had carried out 
their joint dealings with several gentlemen for divers 
watches, rings, plate, etc., and the value received there- 
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from. The rest of the bill was in the ordinary form for a 
partnership account. 

The bill was dismissed, and the Court ordered the hill 
referred to the Deputy Remembrancer of the Court that he 
might examine the same for scandal and impertinence. 

The bill was reported both scandalous and impertinent, 
whereupon the plaintiff’s solicitors were attached and fined. 
The Court not only refused to have anything to 
do with a controversy based upon such illegal and immoral 
grounds hut further gave the parties a final accounting 
at the end of a hangman’s rope. 

Now, as then, a party cannot approach a bar of justice 
seeking judicial support for an immoral act. He is entitled 
to no more consideration than the highwaymen received. 

The offer of 50 free parking spaces, uniformed 
attendants and 24-hour service made to the Congress of 
the United States by the Baltimore and Ohio Railroad, its 
subsidiary, others acting through or for it, or by other 
private parties, poses a very serious problem. 

From the record it appears that the Baltimore and Ohio 
Railroad is at least in part the beneficial owner of the 
property in question and the true proponent of the pro¬ 
posed lot (App. 13, 29, 31, 39, 41, 43, 81, 91, 98, 126, 137, 
139) although counsel for the appellants have attempted 
to disguise that fact (App. 39). 

Why should the Baltimore and Ohio Railroad, others act¬ 
ing through or for it, or other private parties, offer gratui¬ 
tous parking privileges with uniformed attendants and 24- 
hour service to the Congress of the United States? Cer¬ 
tainly not because of a charitable motive. This proffered 
gift, if considered in terms of money, would amount to ap¬ 
proximately $40,000 to $50,000 a year, which is a consider¬ 
able sum of money for a small parking lot to give away. 
We must assume one of two things: either the parking lot 
was going to be an eleemosynary institution, or the propon¬ 
ents thereof had something to gain by virtue of the offer 
to Congress. 
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There is more to this than appears at first blush. The 
Court below recognized the seriousness of this question and 
in its opinion said: 

“If this is to be construed as the official action of 
the Congress of the United States, then it certainly is 
a strange result to have Congress advocating the grant¬ 
ing of an exception to the zoning regulations to private 
operators of a projected parking lot which would house 
136 or more vehicles out of which Congress itself would 
only benefit by the appropriation of 50 places for park¬ 
ing out of the total. I have said this is a very strange 
result apart from the very serious questions involved , 
if this indeed was the fact—of both public policy amd 
noxious precedent.” (App. 157). (Emphasis supplied) 

It is not known why the 50 spaces were offered to Con¬ 
gress, nor what the offeror hoped to gain thereby. 
Let us follow this crooked road to its inevitable end. 
Soon factories operating with child labor will give Con¬ 
gressmen free fabric; illegal sweat shops will make that 
fabric into suits and dresses; and Congressmen will have 
complete wardrobes free—all at the largess of the wrong¬ 
doers. Congressmen will have free rent in houses built on 
excessive FHA loans, free automobiles at the insistence of 
foreign agents, and, as now proposed, free parking and free 
parking service at the behest of the Baltimore and Ohio 
Railroad. 

It is interesting to recollect that about this time (late 
1952 and 1953) the Baltimore and Ohio Railroad was in¬ 
volved in a dispute concerning a large Government loan 
and allegedly false figures given to the Government in re¬ 
gard to its financial condition prior to the Railroad’s're¬ 
organization. As a matter of fact the Baltimore and Ohio 
Railroad was actually indicted by a Federal Grand Jury 
for giving false figures to the Government regarding its 
financial condition and was still under the indictment at the 
time this offer of 50 free parking spaces was made. 


It is not known for what reason the offer was made to 
Congress; the facts speak for themselves. 

The Court below must have thought the problem serious 
when it said: 

“I have said this is a very strange result apart from 
the very serious questions involved, if this indeed was 
the fact—of both public policy and noxious precedent.” 
(App. 157). 

The seriousness of the problem is readily apparent when 
considered in the light of Title 18, U. S. Code, Sections 204 
and 205, which follows: 

United States Code, Title 18, Chapter 11.—Bribery and 
Graft. 


“Sec. 204. Offer to Member of Congress. 

“Whoever promises, offers, or gives any money or 
thing of value, or makes or tenders any check, order, 
contract, undertaking, obligation, gratuity, or secur¬ 
ity for the payment of money or for the delivery or 
conveyance of anything of value, to any Member of 
either House of Congress, or Delegate to Congress, or 
Resident Commissioner, either before or after he has 
qualified, or to any person with his consent, connivance, 
or concurrence, with intent to influence his action, vote, 
or decision on any question, matter, cause, or proceed¬ 
ing which may at any time be pending in either House 
of Congress, or before any committee thereof, or which 
by law may be brought before him in his capacity as 
such Member, Delegate, or Resident Commissioner, 
shall be fined not more than three times the amount of 
such money or value of such thing or imprisoned not 
more than three vears, or both. (June 25, 1948, ch. 
645, Sec. 1, 61 Stat. 692, eff. Sept. 1,1948.) 

“Sec. 205. Acceptance by Member of Congress. 

“Whoever, being a Member of, or Delegate to. Con¬ 
gress, or a Resident Commissioner, either before or 
after he has qualified, directly or indirectly, asks, ac- 
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cepts, received, or agrees to receive, any money or 
thing of value, or any promise, check, order, contract, 
undertaking, obligation, gratuity, or security for the 
payment of money or for the delivery or conveyance 
of anything of value to him or to any person with his 
consent, connivance, or concurrence, for his attention 
to, or services, or with the intent to have his action, 
vote, or decision influenced on any question, matter, 
cause, or proceeding, which may at any time be pend¬ 
ing in either House of Congress or before any com¬ 
mittee thereof, or which by law may be brought before 
him in his capacity as such Member, Delegate, or Resi¬ 
dent Commissioner, shall be fined not more than three 
times the amount asked, accepted, or received or im¬ 
prisoned not more than three years, or both; and shall 
forfeit his office or place, and be disqualified from hold¬ 
ing any office of honor, trust, or profit under the United 
States. (June 25, 1948, ch. 645, Sec. 1, 62 Stat. 692, 
eff. Sept. 1,1948.)” 

In the light of Section 205 of the Act just quoted, the 
appellees herein submit that it would be most difficult to 
find any member of Congress who would be willing to 
accept, or to have anything to do with, this offer of free 
parking privileges. 

Looking the facts fearlessly in the face, the appellees 
further submit that Section 204 might be applicable under 
the facts of this transaction. 

The proponents of the proposed lot wrote a letter to 
W. F. Russell, then Sergeant-at-Arms of the House of 
Representatives (App. 43-44), who was working with a 
subcommittee of the House which was at that time 
inquiring into the parking situation on the * 1 Hill.” In 
that letter they made an offer of 50 free parking spaces 
to the House of Representatives, should they be granted 
the right to operate the parking lot, an offer of a value 
of $40,000 to $50,000 a year. 

That offer influenced certain members of Congress and 
motivated them to such an extent that they wrote to the 
Board of Zoning Adjustment asking for favorable action 
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on the appeals filed with the Board by the proponents of 
the lot. For example, a letter favoring the proposed park¬ 
ing lot, addressed to the Board from H. A. Patten, Member 
of Congress, reads in part as follows: 

“I understand if this permit is granted the Sergeant 
at Arms has entered into a contract to furnish 50 
additional spaces to be used by Members of Congress. 
Therefore may I request that the Board take favor¬ 
able action on this matter.’ ’ 

Section 204 of the Act just quoted makes it a felony to 
offer anything of value to a member of Congress with the 
intent to influence his action on any matter pending before 
any Committee or which by law may be brought before 
that member in his official capacity. 

There is at the present writing a resolution pending 
before the House of Representatives regarding this pro¬ 
posed parking lot, H. Res. 414, which reads in part: 

“Resolved , That the House of Representatives does 
hereby disassociate itself from participation or 
approval, even as a gratuitous beneficiary, in the estab¬ 
lishment of a commercial parking lot by private 
promoters on the residential property hereintofore 
designated; that if it be the sense of the House of 
Representatives that any realty not owned by the 
Federal Government is required by the House of 
Representatives for additional parking spaces for the 
use of Members and employees of the House of 
Representatives, that appropriate action for that pur¬ 
pose be instituted by the House of Representatives, to 
the exclusion of private commercial interests, and that 
prior to final decision all parties in interest be granted 
a reasonable opportunity to present all facts pertinent 
to such an undertaking.” 

The subject matter of the offer of a gift of great value 
to Congressmen is now before the Congress, and Section 
204 may well be applicable. 

The appellees respectfully submit that this honorable 
Court should refuse to sanction this highly questionable 
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transaction, and should, therefore, affirm the decision of the 
Court below. 

V. The Board's findings and conclusions were not based upon 
substantial evidence and lacking such, its action was arbi¬ 
trary and capricious. 

An administrative agency may never trench upon or 
usurp the function of the judiciary. Regardless of the 
power conferred upon the administrative officer or agency, 
questions of law are always subject to judicial review. 

On a judicial review of an order, decision or award of 
an administrative agency, questions of law may he, and 
should he, considered and determined, and the conclusion 
or determination of the agency as to such questions is not 
conclusive. 

An administrative finding not supported by evidence is 
arbitrary and capricious. 

“A decision of a Court, a jury, or administrative 
agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 
be set aside on review.” N.L.R.B. v. Minnesota Min. 
& Mfg. Co., 179 F 2d 323, C.A. 8. 

Since an administrative finding not supported by sub¬ 
stantial evidence is arbitrary and capricious, the question 
of whether a finding is supported by substantial evidence 
is one of law, subject to judicial review and independent 
determination by the reviewing Court. 

Although few cases articulately say that the question of 
substantial evidence is one of law, a multitude of cases 
have considered the question and so held. 

In the case of Federal Radio Commission v. Nelson 
Brothers Bond <& Mortgage Co., 289 U. S. 266, 53 S. Ct. 
627, the Court, in considering this very question, said: 

“A finding without substantial evidence to support 
it—an arbitrary or capricious finding—does violence 
to the law. It is without the sanction of the authority 
conferred. And an inquiry into the facts before the 
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Commission, in order to ascertain whether its findings 
are thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of, 
administrative authority. Such an examination is not 
concerned with the weight of evidence or with the 
wisdom or expediency of the administrative agency/’ 
(Citing cases). 

In the case of City of Amarillo v. Hancock, 233 SW 2d 
339, the Court said: 

“It is the duty of the Court to consider the record 
and the testimony as a whole and then determine what 
constitutes substantial evidence.” 

There are numerous other cases holding similar to 
those above, but the above are enough to support the 
point. See Columbus and Greenville Ry. Co. v. U. S., 46 
F. Supp. 204; McCarthy Stevedoring Cory, et al. v. Norton 
et al., 46 F. Supp. 26; Universal Camera Cory. v. Labor 
Board, 340 U. S. 474. 

With all the foregoing in mind, what was the evidence 
before the Board supporting its order, and what was the 
evidence opposed to that order? 

Ninety-five percent of the residents of the neighborhood 
wrote to the Board protesting against the lot. There was 
a petition signed by 120 residents and there were 20 letters. 
This number included six Congressmen. Not one resident 
of the neighborhood wrote in or appeared in favor of the 
lot. The only letters in favor of the lot were from Con¬ 
gressmen (9 in number) who, it is believed, were influenced 
by the hope of free parking. 

There was a personal inspection of the property by the 
Board, and one member of the Board who voted for the 
lot stated at the hearing that “it might cave in.” 
(App. 116). 

Three witnesses appeared on behalf of the proponents 
of the lot. 

Two were interested parties who have much to gain by 
the lot. The third was a high ranking Capitol policeman 
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whose testimony was that every member of Congress 
already has more than five parking spaces allotted to him. 
This testimony is discussed further below. 

Six witnesses appeared for the citizens—the opponents. 
They had no motive other than the protection of their 
property and their rights. They had great difficulty in 
testifying, for the Board was prejudiced against them 
from the start and heckled them scandalously. 

When the first witness tried to tell of values affected 
by the lot, the Board stopped her. The Board asked 
another witness whether the Capitol was there ahead of 
her, and why she did not move away instead of invoking 
the Board’s jurisdiction, and if she couldn’t pick some 
other locality to beautify and restore. 

But despite rudeness and heckling, the witnesses were 
able to give a part of the testimony they came to give. 

Let us review all the testimony on both sides: 

Mr. Harless testified in favor of the proposed parking 
lot; however his general statement to the effect that the 
parking problem was critical is entitled to very little 
weight or respect. Mr. Harless was one of the original 
members of the syndicate seeking to establish the parking 
lot in this location. He, being one of the original parties 
to this proposal, stands to benefit materially if the Board’s 
order is affirmed (App. 103). Mr. Harless did not live on 
the “Hill.” So far as Mr. Harless is concerned, this is 
merely a money-making scheme, having no relation to 
the welfare or development of the neighborhood. 

Captain Broderick of the Capitol Police testified on 
behalf of the proponents, but his testimony really favored 
the opposition. He began by saying that there was a need 
for additional parking in the neighborhood “as in most 
parts of the city” (App. 96). Captain Broderick testified 
that the proposed lot would help not only because Con¬ 
gressmen but also visitors to the “Hill” would have addi¬ 
tional parking facilities (App. 93). The Captain’s 
testimony, when amplified, was self-contradictory in this 
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regard, for he further testified that every Congressman 
had a space to park his car, a space is maintained for 
each of them (App. 96-97). The Captain testified that 
there are 531 Congressmen, that there are 2500 spaces 
on the Capitol grounds reserved for them (App. 94) in 
addition to a large underground garage (App. 94) and 
a garage and parking lot to the north of the Capitol and 
west of the House Office Building (App. 95); therefore 
each Congressman has in excess of 5 spaces maintained 
for him. 

He further testified that several hundred additional 
spaces are available for the working force (App. 97). His 
testimony to the effect that the proposed lot is needed for 
Congressmen stands contradicted. As to the visitors on 
the “Hill,” the Captain appeared concerned because they 
could not park adjacent to a hotel (the Congressional in 
this case). However, the Hotel is on record as being 100 
percent opposed to the establishment of the proposed 
lot (App. 129). In a letter addressed to the Board under 
date of August 10, 1953, Mr. Shires, General Manager of 
the Congressional Hotel, lodged the Hotel's protest 
against the parking lot. The letter further stated: 

“This is to advise you that the Congressional Hotel 
has a large parking lot in its basement which is ample 
space for its permanent and overnight guests.” 

In any event, the mere fact that visitors must park a block 
or so away from the object of their visit would not justify 
the intrusion of a money-making scheme, a commercial 
enterprise, into a first class residential district. 

Mr. W. F. Russell, deceased, then Sergeant-at-Arms of 
the House, also testified in favor of the lot. His testimony 
was limited in scope hut what he did say was contradicted 
in part by the report of the Congressional subcommittee 
with which he worked, which report he submitted to the 
Board (App. 81). The Committee of House Administra¬ 
tion appointed a subcommittee to look into the parking 
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situation on the “Hill.” Mr. Russell worked with that 
subcommittee. In its report, after making a thorough 
study of the problem, the subcommittee reported that it 
found a “situation that may be described as harassing 
but not overwhelming” (App. 157), and further reported 
in effect that any existing problem was caused by the 
abuse of the parking privilege by the permit holders 
(App. 157). 

In an effort to influence and persuade the Board that 
Congress needed the additional parking space and was a 
proponent of this scheme and, therefore, the proposed lot 
was needed in this area, the appellants herein stressed 
the fact that 50 parking spaces would be given to Congress 
gratuitously. The proponents of this scheme were not 
themselves in agreement as to the number of automobiles 
the proposed lot would hold—the figure ran anywhere 
from 70 (App. 91) to 175 (App. 99). Despite this 
difference of opinion, they insisted that 50 spaces, 
uniformed attendants, and 24-hour service would be given 
free of charge to Congressmen. It is readily apparent, 
without labouring the point, that no one gives away such 
a huge portion of his source of revenue without 
anticipating a return of some sort. In this case, by con¬ 
vincing the Board that free space would be given to 
Congress, the proponents of the proposed lot succeeded in 
convincing the Board that Congress was a proponent of 
the parking lot and needed the additional space, which, 
in fact, it did not need or want. 

The testimony of Captain Broderick that every 
Congressman has a space to park his car [really five spaces 
since there are 531 Congressmen and 2500 spaces on the 
Capitol grounds alone] is evidence that Congress did not 
need the additional space. If Congress had considered 
the situation critical, it had the opportunity to lease the 
entire area in question, but Congress did not want the 
property and shied away from the proposition when a 
lease was offered (App. 43, 113). Congress would not find 
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it necessary to rely on gifts from the Baltimore and Ohio 
Railroad, its subsidiary or others acting through it, or 
for it, in order to eliminate its parking problem, if one 
existed. 

The offer of gratuitous parking space made to Congress 
by the members of the syndicate raises a very serious 
question: When a Board member asked if the deal was ille¬ 
gal (App. 140), counsel for the offerors replied, in effect, 
that that was none of the Board’s business. 

As opposed to the self-serving, self-contradictory and 
misleading testimony of the proponents of the proposed 
lot, the Board had before it the testimony of six individual 
property owners, in addition to the letters of protest, and 
the petition signed by 120 individual property owners. 

That Capitol Hill Southeast is undergoing a great trans¬ 
formation for the better is almost a matter of common 
knowledge. 

The six witnesses appearing in opposition to the pro¬ 
posed parking lot all testified as to the scope of the restora¬ 
tion project which has been undertaken by the progressive, 
civic minded residents of that area. Capitol Hill South¬ 
east is an area of historic interest. Despite that fact, it 
had long been neglected and allowed to deteriorate. 

In 1940, however, the restoration of the area was 
initiated. Since 1940 approximately 300 houses in the 
area have been restored (App. 105); 100 houses have been 
restored within a radius of two blocks of the proposed 
parking lot at a cost of approximately $1,000,000 (App. 
105). Within a four-year period, 1948-1952, property 
values in the area increased approximately $6,000,000 
(App. 85), and will continue to increase as the area 
develops. To permit the intrusion of a commercial enter¬ 
prise into this neighborhood would seriously hamper and 
adversely affect its development. The noise, dirt, fumes 
emanating from, and the inevitable concomitants of, such 
an enterprise would substantially depreciate the property 
in the neighborhood, would materially impair the use and 
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« enjoyment of the restored neighborhood, would constitute 

the worst kind of nuisance, and would seriously endanger 
the children of the neighborhood. The witnesses testified 
before the Board to all of the above. 

The Board heard further testimony to the effect that 
additional off-street parking is not needed in the area 
(App. 88, 110, 111); that additional off-street parking was 
being provided through the restoration of the neighbor¬ 
hood (App. 110-112); and that an existing parking lot in 
^ the area was observed daily and was never filled to 

capacity (App. 86, 88, 111). 

► Directly across the street from the C Street entrance 
to the proposed parking lot, in the court of the House 
Office Building, there is space for 154 cars. This space 
belongs to the House Office Building and is used only to 

‘ the extent of 70 spaces (App. 117). 

In cases of this nature, precedent is of little or no 
value. Each case must stand or fall on its own merits, on 
the entire record. In each case, it is a matter for the re¬ 
viewing Court to determine what constitutes substantial 
evidence. Still, it is not amiss, in passing, to point out 
that the cases cited by the appellants, when analyzed, 
*■ strongly support the appellees. 

Finding, as the lower Court did, that there was no 
substantial evidence to support the Board’s action, the 
Court was not in error in setting aside the order. 

“A decision of a Court, a jury, or administrative 

► agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 

* be set aside on review.” N.L.R.B. v. Minnesota Min. 

& Mfg. Co., 179 F. 2d 323. 

VI. There was no issue considered by the Court below that was 
v not put in issue before the Board. 

Nothing was introduced in the Court below that was not 
I before the Board for its consideration. 

The appellants herein go to great lengths arguing that 
the Court below erred in injecting a new issue into the 
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case, the issue of the safety factor, which they argue was 
not before the Board and which the Board could not 
consider. 

The lot in question has, since its acquisition for the 
purpose, served as the roof of the tunnel passing through 
the lot. This fact was before the Board (App. 84, 104, 
116, 133). Whether or not it would be safe to establish 
a parking lot on the roof of a railroad tunnel is a funda¬ 
mental issue and as such was before the Board. 

The laboriously carefree statement in Appellant Coe’s 
brief on page 33, that safety is outside the Board’s juris¬ 
diction, is an eloquent and thunderous admission. 

The safety factor was placed in issue before the Board 
by the proponents of the proposed lot, the appellants 
herein; yet they now say it was a new issue not raised 
before the Board. 

The applicants for the special exception realized that 
the proposed lot would be dangerous and that it would 
constitute a hazard. Mr. Harless cited one of the numerous 
examples, that in the event of a wreck in the tunnel, the 
surface would be so seriously affected that the lot would 
have to be closed down. Mr. Harless called the Board’s 
attention to the safety issue, and the Board should have 
considered it (App. 84). 

The Board itself injected the safety factor into the 
hearings before it. The Board was aware of the fact that 
the weight on the tunnel roof could cause the roof to cave 
in, and said so. 

Mr. Schwab, a member of the Board, said in regard to 
the tunnel: 

“They might have to remodel the tunnel. The 
tunnel might cave in.” (App. 116). 

Therefore the Board had before it the safety aspects of 
the proposed lot and recognized it was a serious hazard 
—“it might cave in.” 
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The Court below did not go beyond what was before 
the Board. It did not receive any new evidence not con¬ 
sidered by the Board, and, in the proper performance of 
its functions, rightfully excluded any such evidence. 

Since the Board had before it the question of the safety 
of placing a parking lot on the roof of a tunnel and had 
knowledge of the great dangers involved, the granting of 
the special exception, with knowledge of the dangers, 
amounted to a gross abuse of discretion. 

The Court below properly performed its judicial 
function when it considered the Board’s failure to pursue 
the fundamental issue before it, as arbitrary and 
capricious. 

VII. The action of the Board of Zoning Adjustment manifested 
a predetermined and prejudiced attitude even before the 
opponents of the proposed lot had been heard. 

At the first hearing of June 10, 1953, the Board’s pre¬ 
determination and prejudice towards the citizens was 
apparent. 

The first witness called by the opponents of this pro¬ 
posed lot attempted to testify as to the increase in 
property values in the neighborhood due to the restoration. 
However, Mr. Scrivener, a member of the Board, whose 
first interest should be the conservation of the value of 
property and encouragement of the most appropriate use 
of the land under the zoning plan, apparently had no 
interest in the area’s transformation for the better and 
cut her short with the statement “Let’s talk about this 
parking lot” (App. 86). 

Another witness appearing in opposition at the first 
hearing, Mrs. Filipowicz, after testifying to the nuisance 
the parking lot would constitute, was told by Mr. Schwab, 
a member of the Board, that the Capitol was there before 
she was and that it would be difficult to move the Capitol. 
Mr. Schwab then asked: “You don’t have to live there, 
do you?” (App. 89). 
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The Capitol is not a nuisance although Mr. Schwab 
apparently considers it to he such. The residents of the 
area were protesting against the parking lot, which is a 
nuisance. Certainly they made no protest about the 
Capitol. They admire the Capitol. Their aim is to make 
the Capitol even more beautiful by “landscaping’’ its 
“front yard.” 

It is outrageous that a resident of the District of 
Columbia should be abused merely because he or she chose 
to live in a certain area of the city, and chose to protest 
its destruction before an official agency of the District. 
Surely a citizen has a right to invoke the authority of the 
Board, and the Board has a duty to hear him. It is no 
excuse for the Board to say, in effect, “Why don’t you 
move away instead of appealing to us in our official 
capacity?” Has the Board grown so fat that innocent 
parties must hesitate to protest the invasion of property 
rights, fearing abusive, inconsiderate action on the part 
of the Board? 

That the quoted statement was made by a member of the 
Board of Zoning Adjustment, which is allegedly a fair 
and impartial tribunal designed to encourage the most 
appropriate use of property under the zone plan, is 
shocking. It is hard to conceive that a public official would 
ask a resident of an area to move merely because some 
outsider desired to establish a nuisance. The citizens of 
this area certainly did not receive a fair and impartial 
hearing; certain members of the Board were against them 
from the outset. 

The Board seemed to be particularly guided by the 
false assumption that Congress was a proponent of this 
parking lot. The Board overlooked the serious legal and 
moral implications raised by this proceeding until the 
last hearing, which was ex parte , at which time they 
appeared to be cognizant of them hut ignored them. That 
Congress was a proponent of this parking lot was an 
erroneous assumption by the Board. The fact is that 
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Congress was not a proponent of the parking lot. Congress 
did not need the space (App. 96-97). Congress did not 
want anything to do with the proposition. When a lease to 
the property was offered to the subcommittee, the subcom¬ 
mittee “shied away” from it. (App. 43.) 

Mr. Coe, early in the hearings, said: 

“I am speaking of people who have legitimate 
business on the Hill, either as permanent employees, 
Senators, Representatives, or those who do business 
from day to day.” (App. 90). 

Mr. Schwab on the same day said: 

“Apparently a committee of Congress went into it 
very exhaustively and submitted a report and decided 
that it was important enough for them to go into the 
market to lease space. That would seem to indicate 
there was some necessity. The Sergeant-at-Arms 
testified that they needed space, and that they were 
ready to enter into a lease in order to provide it.” 
(App. 90). 

This was a mistaken idea on Mr. Schwab’s part, for it is 
clear that the committee “shied away” from the proposi¬ 
tion when the lease was offered, and refused the lease 
(App. 43, 113). 

One member of the Board was controlled by the fact 
that some of the residents in the area were “newcomers.” 
Does a resident have to spend a certain number of years 
in Washington before he has any rights? There is no 
zoning rule applicable to the instant case that gives 
different zoning according to years of residence. And it is 
to be observed that the proponents of the lot are not even 
“newcomers.” They do not live in the district at all. The 
fact that certain people fell in love with this particular 
area and moved there, determined to transform it into 
a beautiful residential area and that they had a right to do 
so apparently did not enter into the problem. Mr. Schwab, 
a Board member, in addition to telling one of the residents 
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that she could move away from the nuisance—the proposed 
parking lot (App. 89), further asked the question: 

“Which do you think is most important to the area, 
the U. S. Capitol or the residents?” (App. 122). 

The question showed ill-temper, impatience, and prej¬ 
udice, but elicited the answer: 

“I’m glad you asked that question. I think it’s a 
mutual importance. I think the people in the neighbor¬ 
hood have just as much right to be there as the U. S. 
Capitol. * # * ” (App. 122). 

To rebut that favorable answer, Mr. Schwab then said that 
the residents could move elsewhere and effect their trans¬ 
formation and restoration. 

He said: 

“You say there is ample room for those fine houses 
a little further from the Capitol. Is there also ample 
room in Southeast for them to remodel houses else¬ 
where and not stay so close to the Capitol, with the 
idea in mind that such facilities will probably be 
needed?” (App. 123). 

So once again a member of the Board is suggesting that 
the citizens of the neighborhood abandon all attempts to 
transform it into a beautiful residential area and move 
away. 

Just how far will the Board carry this lack of judgment? 
If the Board should be sustained in this matter, through 
a reversal of the Court below, the Capitol of the United 
States, a source of great pride to every one of us, will 
soon be surrounded by dirty parking lots and the 
depressing “slum” conditions that inevitably follow, for 
certainly the residents of the area will not continue in 
their efforts to beautify the area in the face of quasi¬ 
judicial efforts to destroy it. 

To repeat, because it is important, a fair and impartial 
hearing is a requisite to any administrative action involv- 
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ing personal rights. The obvious prejudice on the part 
of the Board and the predetermination in favor of the 
parking lot render the Board’s action grossly capricious. 
The Board could not and did not consider the question on 
the basis of the evidence before it. 

The decision of the Board in granting the special ex¬ 
ception was three to two. That several of the Board 
members had a predetermined attitude and were 
prejudiced against the residents of the area is clear from 
the foregoing. The majority were influenced by this 
prejudice. Their decision does not represent a considered 
evaluation of the evidence, has no regard for the welfare 
and development of the area, and represents a gross abuse 
of discretion and was arbitrary and capricious. 

The Court below quite properly corrected this gross 
injustice by setting the Board’s action aside. 

VIII. The Court below in exercising its power of review prop¬ 
erly set aside the Board's action. 

The Court below did not err in concluding that the 
Board’s action was arbitrary and capricious. 

As discussed in some detail hereinbefore, the Court 
below, on the basis of the whole record, concluded that the 
action of the Board was not supported by substantial 
evidence. 

Having no substantial evidence before it to support its 
order, the Board’s action was arbitrary and capricious 
and was properly set aside on review. 

“A decision of a court, a jury, or an administrative 
agency, which is unsupported by substantial evidence, 
is, of course, arbitrary and capricious and may always 
be set aside on review.” N.I.R.B. v. Minnesota Min .. <& 
Mfg. Co., 179 F. 2d 323. 

It was the function of the reviewing court to determine 
whether or not there was substantial evidence to support 
the Board’s action, and, having concluded that there was 
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not substantial evidence, the Court below properly set 
aside the Board’s order. 

The Court below in its judgment (App. 159) set forth 
its reasons for concluding that the Board’s action was 
arbitrary and capricious. 

The Board did not have substantial evidence before 
it to support its conclusion that the parking lot was 
convenient to the neighborhood, that it was necessary for 
the neighborhod, or that it would not unreasonably inter¬ 
fere with the most appropriate use of the neighboring 
property. 

The Court below, in the proper exercise of its duty, 
further concluded that the Board’s action was arbitrary 
and capricious in that it did not pursue the safety factor 
involved when the facts before the Board established that 
the parking lot on the roof of the tunnel would constitute 
a hazard. 

In exercising its duty as a Court of review, in setting 
aside the action of the Board on the ground of lack of 
substantial evidence and for that reason as being arbitrary 
and capricious, the Court below did not substitute its 
judgment for that of the Board. In this regard see the 
case of Federal Radio Commission v. Nelson Brothers 
Bond & Mortgage Co., 289 TJ.S. 266, 277, 53 S. Ct. 627, 
wherein the Court said: 

“A finding without substantial evidence to support 
it—an arbitrary or capricious finding—does violence 
to the law. It is without the sanction of the authority 
conferred. And an inquiry into the facts before the 
Commission, in order to ascertain whether its findings 
are thus vitiated, belongs to the judicial province and 
does not trench upon, or involve the exercise of ad¬ 
ministrative authority. Such an examination is not 
concerned with the weight of evidence or with the 
wisdom or expediency of the administrative action.” 
(Citing cases). 

The Court below could not very well have ignored the 
bias and prejudice of the Board, or its lack of capacity to 
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handle itself in a dignified manner or judicially to decide a 
question before it. 

The Court below could not well have overlooked (and 
did not overlook) the moral questions involved. 

CONCLUSION 

The lower Court should be sustained because: 

1. The parking lot was allowed on improved property^ 
when the regulations required the property to be unim¬ 
proved. 

2. Two years is not a temporary period. 

3. The parking lot is not necessary and convenient to 
the neighborhood and would unreasonably interfere with 
the neighborhood property as zoned. 

4. The offer of 50 free parking spaces, 24 hours a day, 
with attendants (a service of a value of $40,000 to $50,000 
a year) was immoral, probably illegal, and possibly a felony. 

5. The Board was biased and prejudiced, had prejudged 
the case, and was incapable of determining the matter 
before it judicially. 

6. The Board acted illegally, arbitrarily and capriciously, 
and exceeded its authority, and acted without substantial 
evidence to support its findings. 

Howe P. Cochran, 

Attorney for Appellees, 

510 American Building, 
Washington 4, D. C. 

Of Counsel: 

William R. Leckemby, Jr. 
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that the judgment entered herein on December 23, 1954, 
be reversed, and that a judgment be entered in favor of 
petitioners. As grounds for this petition, your petitioners 
state as follows: 

The Court in reversing the judgment of the Court below, 
and in permitting the intrusion of a commercial enterprise 
into an area zoned and exclusively residential, it is respect¬ 
fully represented, overlooked, failed to consider, and left 
open certain questions and matters which are essential to 
a just determination of the case here on appeal. It is 
further respectfully represented that the Court, in its 
opinion, applied an incorrect construction to the zoning 
regulation governing the matter on appeal. 

I. The Court, in its opinion, failed to consider, over¬ 
looked, and left open the very serious question of public 
policy and “noxious precedent” involved in the above 
causes, which it is respectfully suggested is a matter of 
grave public concern, going as it does to the very morals 
of the case. This problem arises out of the offer by the 
proponents of the parking lot under discussion of some¬ 
thing of great value, namely, an amount in excess of $40,000 
in money value, to the Sergeant-at-Arms of the House of 
Representatives of the United States to be distributed 
among individual Congressmen if the Board of Zoning 
Adjustment would allow this very parking lot. The Board 
did allow this parking lot, following that offer of something 
of great value. It is respectfully suggested that a consider¬ 
ation of that phase of this transaction is essential to a just 
determination of the matter on appeal. 

II. The Court, in its opinion, failed to consider and 
overlooked the very important fact that the property 
involved in the above causes is not an unimproved lot as 
required by the zoning regulations. 

III. The Court, in arriving at its opinion, incorrectly 
construed the provisions of the Zoning Regulations of the 
District of Columbia, holding that the word “temporary” 
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as used in the Regulations applied to the parking of the 
motor vehicles rather than to the use of the lot. 

The above three statements will hereinafter be con¬ 
sidered in greater detail. 


L 

The Court below was quick to recognize that serious 
questions of public policy and “noxious precedent” were 
involved in the above entitled causes, and, in its opinion, 
said: 

“If this is to be construed as the official action of 
the Congress of the United States, then it certainly is 
a strange result to have Congress advocating the 
granting of an exception to the zoning regulations to 
private operators of a projected parking lot which 
would house 136 or more vehicles out of which Con¬ 
gress itself would only benefit by the appropriation 
of 50 places for parking out of the total. / have said 
this is a very strange result apart from the very 
serious questions involved, if this indeed was the fact — 
of both public policy and noxious precedent .” (J. App. 
156-157). (Italics in final sentence supplied). 


The questions of public policy and noxious precedent 
arise out of the offer of something of great value—of 
actual money’s worth—to the Sergeant-at-Arms of the 
House of Representatives, namely, 50 free parking spaces, 
to be distributed to individual members of Congress by the 
proponents of the proposed parking lot, conditioned upon 
the granting of a permit by the Board of Zoning Adjust¬ 
ment to those proponents to establish the parking lot in 
this residential district. 

Appellees, petitioners herein, in the brief filed with 
this Court, went into some detail in an attempt to direct 
this Court’s attention to the serious questions raised by 
this offer; the Court failed to consider and overlooked 
in its opinion the questions so raised. 

In April, 1953, a Subcommittee of the Committee of 
House Administration (House of Representatives) was 
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appointed to make a survey of the parking situation on 
Capitol Hill. The Subcommittee made the survey and 
reported that it found a situation that was “harassing but 
not overwhelming.’’ (J. App. 157). The Sergeant-at-Arms 
of the House of Representatives was authorized to nego¬ 
tiate with the owners of the property involved in this 
dispute with regard to a lease. An offer to lease the 
property was obtained from the Baltimore and Ohio Rail¬ 
road for $1.00 a year, but the Committee refused to have 
anything to do with the proposition and “shied away” 
from it. (J. App. 43). 

After Congress refused to have anything to do with the 
property, a Mr. Harless, on behalf of a syndicate of which 
he was originally a member, proposed to the then Sergeant- 
at-Arms of the House that if the Subcommittee would 
relinquish any right they had obtained, it (the syndicate), 
if granted the right to operate the parking lot, would pro¬ 
vide 50 free parking spaces to members of Congress. 

Under date of April 28,1953, the parties to the syndicate, 
Messrs. Albertoli, Selden, and Harless, wrote to the then 
Sergeant-at-Arms of the House, the letter reading in part 
as follows: 

“We, the undersigned, propose to apply to the own¬ 
ers of said property for a lease, and in the event such 
a lease is granted by the owners to these proponents, 
and the Zoning Commission of the District of Columbia 
permits the use of the property for parking, we shall 
grant to the Sergeant-at-Arms of the United States 
House of Representatives permission to park 50 auto¬ 
mobiles without charge on facilities to be provided. 
Should the owners of said property grant a lease to 
these proponents, we would propose that a clause be 
written into these (sic) lease which would guarantee 
this right to the United States House of Representa¬ 
tives.” (Italics supplied). (Hearings before the 
Subcommittee of the Committee on Appropriations, 
House of Representatives, 83rd Congress, page 72). 

Subsequent to the filing of the appeals with the Board 
of Zoning Adjustment but prior to the hearings, the attor- 
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ney for the syndicate wrote to the then Sergeant-at-Arms 
of the House the letter reading in part as follows: 

“It is our understanding that sufficient space for 
the parking of 50 automobiles will be reserved for 
the House of Representatives. Should the Board of 
Zoning Adjustment grant the permit for the parking 
lot we are hopeful to have the space available for 
the House of Representatives on or about July 1 next. 

“If you or one of your assistants could be present 
at the hearing before the Board of Zoning Adjustment 
on June 10 to testify to the need for parking facilities 
near the Capitol, it would be most helpful.” (Hear¬ 
ings before the Subcommittee of the Committee on 
Appropriations, House of Representatives, 83rd Con¬ 
gress, page 70). 

The very serious questions posed by this offer of 50 
free parking spaces to members of the House of Repre¬ 
sentatives of the United States are obvious. The questions 
have been raised by the present petitioners but remain 
unanswered. 

The proposed parking lot is capable of accommodating 
only 134 automobiles. Yet the proponents of the lot offered 
to give 50 spaces free of charge to the House of Repre¬ 
sentatives. The proponents of the parking lot offered to 
give away over one-third of their source of revenue 
gratuitously. 

Was this parking lot going to be an eleemosynary insti¬ 
tution established by private parties for the benefit of 
the Congress of the United States or did the proponents 
of the parking lot have something to gain by virtue of the 
offer to Congress? Did the proponents of the parking 
lot hope to gain Congressional support for their private 
venture and thus deceive the Board of Zoning Adjustment 
into believing Congress needed and wanted additional 
parking space? If this was the hope of the proponents 
of the parking lot, it was realized. In one of the letters 
to the Sergeant-at-Arms of the House, in which the syndi¬ 
cate made the offer of 50 free spaces to Congress, the 
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syndicate solicited the said Sergeant-at-Arms’ testimony 
on their behalf before the Board of Zoning Adjustment. 
The Sergeant-at-Arms did appear and did testify on their 
behalf. In addition to gaining support of the Sergeant- 
at-Arms, the offer of free spaces influenced certain mem¬ 
bers of Congress and motivated them to such an extent 
that they wrote to the Board of Zoning Adjustment, asking 
for favorable action on the appeals filed with the said 
Board by the proponents of the lot. For example, H. A. 
Patten, Member of Congress, wrote to the Board of Zoning 
Adjustment. His letter reads in part as follows: 

“I understand if this permit is granted the Sergeant 
at Arms has entered into a contract to furnish 50 
additional spaces to be used by Members of Congress. 
Therefore may 1 request that the Board take favorable 
action on this matter.” (Italics supplied). 

With the Sergeant-at-Arms of the House before it and 
testifying on behalf of the proponents of the parking lot 
and with letters from members of Congress before it ask¬ 
ing for favorable action, the Board was misled into believ¬ 
ing Congress wanted and needed the additional space— 
which in fact it did not need or want—and was misled into 
believing that Congress was advocating the granting of the 
permit. With this erroneous belief, could the Board say 
No to its creator, the Congress of the United States? 

There may have been other motives behind this offer to 
the Congress of the United States. The existence of other 
motives is obvious; the nature is not. Strong public 
policy and statute should act as a bar to such dealings 
between private parties and the United States Congress. 
The precedent established by the Court’s opinion would 
be more than “noxious.” It would open the door to a 
crooked road that has no end. 

Apart from the question of public policy and “noxious 
precedent,” a more serious question is raised by the 
transaction. 


Was the offer of 50 free parking spaces—which if con¬ 
sidered in terms of money, would amount to approximately 
$40,000 to $50,000 a year—made to the Congress of the 
United States by the proponents of the parking lot illegal 
and possibly a felony? 

The seriousness of this question is readily apparent, 
considered in the light of the U. S. Code, Title 18, Section 
204, which follows: 

U. S. Code, Title 18, Chapter 11—Bribery and Graft. 

“Sec. 204. Offer to Member of Congress. 

“Whoever promises, offers, or gives any money or 
thing of value, or makes or tenders any check, order, 
contract, undertaking, obligation, gratuity, or security 
for the payment of money or for the delivery or con¬ 
veyance of anything of value, to any Member of either 
House of Congress, or Delegate to Congress, or Resi¬ 
dent Commissioner, either before or after he has quali¬ 
fied, or to any person with his consent, connivance, 
or concurrence, with intent to influence his action, 
vote, or decision on any question, matter, cause, or 
proceeding which may at any time be pending in either 
House of Congress, or before any committee thereof, 
or which by law may be brought before him in his 
capacity as such Member, Delegate, or Resident Com¬ 
missioner, shall be fined not more than three times the 
amount of such money or value of such thing or im¬ 
prisoned not more than three years, or both.” (June 
25, 1948, ch. 645, Sec. 1, 61 Stat. 692, eff. September 
1, 1948). 

Looking the facts fearlessly in the face, the appellees, 
petitioners herein, submit that Section 204 (above) might 
be applicable under the facts of this transaction. 

That the offer of 50 free parking spaces was made to 
Congress by the proponents of the parking lot, there can 
be no doubt. That the offer influenced and motivated cer¬ 
tain members of Congress is also clear from the record. 
At the time the offer was made, the Committee of House 
Administration of the House of Representatives had before 
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it and was considering the parking problem on the “Hill.” 
Subsequent to the making of the offer, a resolution was 
introduced before the House of Representatives, House 
Resolution 414, the subject matter of which w^as this very- 
parking lot, the subject of this dispute. The essential ele¬ 
ments of Section 204 may well be present here. 

The appellees, petitioners herein, respectfully petition 
the Court to grant a rehearing so that these serious ques¬ 
tions may be considered by this Court, so that the question 
of public policy may be considered by this Court, so that 
the “noxious precedent” about to be established by this 
Court’s opinion in the above causes may be considered, 
and so that the question of lending judicial sanction to 
a highly questionable transaction may be considered. 

n. 

Section XXIII, Part 2, paragraph 4 of the Zoning Regu¬ 
lations of the District of Columbia provides that the Board 
of Zoning Adjustment shall have the power to: 

“4. Permit, in a residential district, except as here¬ 
inafter provided, the use of an unimproved lot for the 
temporary parking of motor vehicles * * (Italics 
supplied) 

Administrative Boards are creatures of statute. Statu¬ 
tory standards must be laid down for their guidance to 
which they must adhere. Any action beyond the standards 
imposed is an abuse of the power delegated to such Board. 

One of the standards imposed by la-w and to which the 
Board of Zoning Adjustment is bound is that the property 
must be unimproved. Unless the property is unimproved, 
the Board has no authority under any circumstances to 
grant a permit for its use as a parking lot. 

The property here in question is improved property. 
Judge Prettyman, in his well-written dissenting opinion, 
said: 

“ * * * the strip of land here involved was not 
technically an unimproved lot.” (Op., page 8). 
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Since the property is not unimproved property as the 
regulation requires, the Board of Zoning Adjustment had 
no authority under any condition to grant the special 
exception. 

The property was acquired in 1905 or 1906 for one 
purpose—to provide an underground access to the Union 
Terminal. The property was prepared for that purpose 
so that railroad tracks and trains could run through it. 
A structure was erected to house those railroad tracks 
and trains. The ground was prepared and has, since the 
structure was erected, served as the roof and sides of the 
tunnel. 

The Court in the case of Sterling-Nash Corp. v. Comtes, 
122 NYS 2d 413, in considering the meaning of the word 
‘ ‘unimproved,’’ when used in a zoning ordinance said: 

“Zoning ordinance relating to the use of ‘unim¬ 
proved’ lots for used car lot was intended by use of 
the quoted word to distinguish a vacant lot from a lot 
with a building or structure thereon * * (Italics 
supplied) 


That a tunnel is a structure cannot seriously be disputed. 
The Acts of Congress of 1901 and 1903 authorizing the 
construction of the tunnel call the tunnel a structure and 


an improvement. 

Section 6 of the Act of 1903 provides in part: 


“That the property owned or occupied by the ter¬ 
minal company, or by the Philadelphia, Baltimore and 
Washington Railroad Company, or by the Baltimore 
and Ohio Railroad Company under authority of this 
Act, or otherwise, together with the improvements 
that may be put thereon * * * it being the true intent 
and meaning hereof that the lines of railroad and ter¬ 
minals hereby authorized shall be assessed and valued 
for the purposes of taxation and taxed on the same 
basis as if the same were not constructed and main¬ 
tained by means of such bridges, tunnels, viaducts, 
retaining walls and other structures * * (Italics 
supplied) 




The Court in Bluefield Supply Co. v. M. P. Smith Const. 
Co., 115 W. Va. 637, 177 SE 296, said: 

“We cannot agree with the contention of the defend¬ 
ant below to the effect that a railway tunnel is not 
a structure within the meaning of the mechanics lien 
statute. 

“We see little, if any, difference in principle between 
preparing the ground beneath the tracks of a railway 
so that trains may run on it and preparing the space 
above a railway so that trains may run through it.” 

The property involved in this dispute is not unimproved 
as required by the regulations governing the Board of 
Zoning Adjustment. The property was improved to ac¬ 
commodate the depressed structure thereon. The property 
is improved. Being improved property, the Board had no 
authority to grant the “special exception” to permit a 
temporary parking lot thereon. 

The Court in its opinion failed to consider and over¬ 
looked this very important fact. The appellees, petitioners 
herein, respectfully petition the Court to grant a rehearing 
in order that this important fact might be considered. Its 
consideration is essential to a just determination of the 
matter on appeal. 


m. 

The Zoning Regulations of the District of Columbia 
empower the Board of Zoning Adjustment to grant special 
exceptions to the zoning regulations in certain cases and 
under certain conditions. 

Section XXIII, Part 2, provides in part as follows: 

“4. Permit, in a residential district, except as here¬ 
inafter provided, the use of an unimproved lot for the 
temporary parking of motor vehicles, subject to such 
restrictions and safeguards as may, in the opinion of 
the Board, be necessary to protect the residential 
property in the vicinity, when such use is found to be 
reasonably necessary or convenient to the neighbor- 
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* hood, and not to interfere unreasonably with the most 
appropriate use of neighboring property under the 
zone plan. # * * ” 

* The Court, in its opinion, incorrectly construed the pro¬ 
visions of the regulation governing the matter on appeal. 
The Court held: 

“It is the parking of the motor vehicles, not the 
use of the lot, that the regulation requires to be 

* temporary.’’ 

Appellees, petitioners herein, respectfully submit the 

► term temporary as used in the regulation refers, not to 
the parking, but to the use of the lot. Throughout the 
history of this dispute, all parties hereto have construed 

► the language of the regulation as relating to the use of 
the property. 

The method of obtaining a special exception to the zoning 
regulations in the District of Columbia is by filing an 
appeal with the Board of Zoning Adjustment. Appeals 
Nos. 3596 and 3597 were filed with the Board of Zoning 
Adjustment, seeking permission to establish a “temporary 
% parking lot” on the property in question: 

11 3596. Appeal of the Real Estate and Improvement 

► Company of Baltimore City for permission to establish 
a temporary automobile parking lot for a period of 
two years at New Jersey Avenue and D Street, S. E., 

* lots 800, 809, 811, 812, 814 and 818, square 692 (Part 
2, Paragraph 4.)” (J. App. 81). 

“3597. Appeal of the Washington Terminal Com- 
k pany for permission to establish a temporary auto¬ 

mobile parking lot for a period of two years at New 
Jersey Avenue and D Street, S. E., lot 801, square 
a 692 (Part 2, Paragraph 4).” (J. App. 81). 

Subsequent to the filing of the appeals and the public 
» hearings held thereon, the Board of Zoning Adjustment 
entered an order granting permission to establish a tem¬ 
porary parking lot. The order reads in part as follows: 
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“That the appeals of the Real Estate and Improve¬ 
ment Company of Baltimore City and the Washington 
Terminal Company for permission to establish a tem¬ 
porary automobile parking lot for a period of two 
years at New Jersey Avenue and D Street, S. E., 
lots 800, 809, 811, 812, 814, 818 and SOI, square 692, 
be conditionally granted.” (J. App. 77). (Italics 
supplied) 

The appeals that were filed with the Board of Zoning 
Adjustment and the order of the Board of Zoning Adjust¬ 
ment acting thereon both referred to a temporary parking 
lot—not to a lot for temporary parking. 

Furthermore, at the oral argument counsel for the appel¬ 
lants, Coe et al. (the Board of Zoning Adjustment), volun¬ 
tarily agreed that the regulation and the word “tem¬ 
porary” has always been construed as referring to the 
temporary use of the premises. 

The word “temporary” as used in the regulations does 
not refer to the parking of motor vehicles for the word 
“park” itself has been determined many times to mean 
a “temporary” standing of a motor vehicle. To apply the 
word “temporary” to the word “park” would be redun¬ 
dant and accomplish nothing. 

Webster’s New International Dictionary, 2nd Edition, 
defines “park”: 

“to stop and keep (a vehicle, esp. a motor vehicle) 
standing for a time on a public way, or to leave 
temporarily on a public way or in any open space, 
esp. in a space assigned for the occupancy of a number 
of motor vehicles.” (Italics supplied) 

Black’s Law Dictionary, 3rd Ed., defines “park”: 

“Voluntarily and temporarily to leave an automobile, 
especially on a street or highway when not in use.” 
(Italics supplied) 

The Court in the case of Monument Garage Corp. v. 
Levy, 194 N. E. 848, 266 NY 339, in considering the word 
“parking” said: 
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“There is a substantial distinction, clearly cog¬ 
nizable, between the meaning of ‘storage’ and ‘park¬ 
ing.’ One has a certain degree of permanency, while 
the other connotes transience.” 

See also Bowen v. Hider, 37 NYS 2d 76, to the same effect. 

That the word “temporary” in the zoning regulation 
refers to the use of the lot is clear when the purpose of 
the regulations permitting the Board of Zoning Adjust¬ 
ment to grant special exceptions is considered. 

Special exceptions to the zoning regulations are per¬ 
mitted in certain cases where the purpose and intent of the 
regulations and maps will not be offended thereby. Special 
exceptions are intended to provide a temporary relief to 
the strict application of the zoning regulations. It is 
obvious that any given area in a city of the size of Wash¬ 
ington will not remain static for any lengthy period of 
time. For this reason, because of the constant changes 
taking place in almost every area, any “special exception” 
must, of necessity, be for a “temporary” period of time. 
If the special exception—the use of the property for a 
purpose other than that for which it was zoned—were not 
limited to a temporary period of time, progress in those 
areas would be materially retarded. 

The purpose of any comprehensive zoning plan is the 
protection of the character of neighborhoods as such char¬ 
acter exists or develops. While there may be situations 
where a special exception would not do violence to a 
neighborhood as it exists—which is certainly not true in 
this situation—it is inconceivable that a special exception 
unlimited in period of time would not adversely affect the 
future development of the neighborhood. 

For this reason—to protect and insure the development 
of neighborhoods as they are zoned—all special exceptions 
should be, and are, limited to a temporary existence subject 
to renewal in certain cases. 

However, if upon a rehearing of the above causes, the 
Court should find that the word “temporary” as used in 
the zoning regulation applies to the parking of the motor 
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vehicles, rather than to the use of the lot, the appellees 
respectfully submit that the Court, in its opinion, failed to 
consider the vital fact that under any interpretation the 
Board may permit automobiles to park temporarily on an 
unimproved lot only. 

In this regard the Court’s attention is respectfully 
directed to the order of the Board of Zoning Adjustment 
granting the special exception: 

“This order shall be subject to compliance with these 
conditions: 

“(a) The lot shall be appropriately surfaced with 
blacktop or concrete and lighted for night use as per 
plan on file with the Board. 

“(b) Planting and screening arrangement, drive¬ 
ways and spacing shall also be provided and main¬ 
tained as per plan submitted.” (J. App. 79-80) 

That to pave on surface, light and landscape a piece of 
property is to improve it cannot be disputed. Therefore, 
even though the word “temporary” should apply to the 
parking of the motor vehicles, the temporary parking would 
not be on unimproved property as required by the zoning 
regulations but would be on property improved for such 
parking. 

Appellees, petitioners herein, respectfully petition the 
full Court to review the two to one opinion in these 
causes in order that the regulation governing the matter 
on appeal might be correctly construed, in harmony with 
the spirit and purpose of the Zoning Regulations of the 
District of Columbia. 

Wherefore: 

The appellees, petitioners herein, pray that the Court 
grant a rehearing in the above entitled causes in order that 
the Court may consider the grave and serious questions 
arising out of the offer by the proponents of the parking 
lot of something of great value to the Sergeant-at-Arms 
of the House of Representatives for the benefit of indi- 
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vidual Congressmen; that the question of lending judicial 
sanction to this highly questionable transaction may be 
considered; that the fact that the property herein involved 
was not unimproved, as required by the zoning regulations, 
may be considered; and that a correct interpretation of 
the zoning regulation may be considered and applied to 
the causes on appeal. 

The appellees herein further pray that, upon a considera¬ 
tion of the above, the Court reverse the opinion entered 
herein on December 23, 1954, and that a judgment be 
entered in favor of petitioners. 

Respectfully submitted, 

Howe P. Cochran 
William R. Leckemby, Jr. 

Attorneys for Appellees 
421 New Jersey Avenue, S. E. 
Washington 3, D. C. 







